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Konteksti dhe problemet

Mé 30 prill 2015, Kuvendi i Republikés sé Shqipérisé, me shumicé té
cilésuar, miratoi Kodin e ri té procedurave administrative. Ky kod éshté
né pérputhje me legjislacionin e BE-sé, me kérkesat e parimeve té
Administrimit té Miré, si dhe me standardet ndérkombétare té praktikés
sé miré administrative. Kodi hyri né fugi né maj té vitit 2016. Tashmé Kodi
éshté ratio legis pér ¢do proceduré administrative né Shqipéri.

Revolucioni kryesor i kodit éshté tek qéllimi pér t'u dhéné qytetaréve
shérbimin mé té miré té mundshém: organet administrative nuk
funksionojné mé pér vete, por me té vérteté pér njerézit. Ndryshimi nuk
éshté vetém njé ndryshim kozmetik, ai duhet dhe do té jeté ndryshim
kulturor.

Pér té ruajtur kété ndryshim kulturor né organizimin dhe funksionimin
e organeve administrative, si¢ pércaktohet né aktin nénligjor gé
shogéron zbatimin e Ligjit té ri pér Shérbimin Civil, Shkollés Shqiptare
e Administratés Publike (ASPA) i éshté besuar pérgjegjésia pér té
hartimin, zhvillimin dhe zbatimin e njé programi trajnimi enkas pér Kodin
e Procedurave Administrative (KPA).

Ky program bazohet né metoda moderne trajnimi, duke u mbéshtetur né
shkémbimin dhe ndérveprimin ndérmjet trajneréve dhe té trajnuarve. Ai
ndahet né tre nivele kryesore. Pas trajnimeve né disa nivele, népunésit
civilé do té kené marré certifikatat dhe besimin e njerézve.

Niveli i paré éshté niveli Bazé (B). Ky nivel pérmban gjérat mé té
réndésishme qé duhet té dijé ¢cdo népunés civil pér Kodin e Procedurave
Administrative. Trajnerét do té shqyrtojné aspektet kryesore té Kodit,
vecanérisht risité gé pérmban Kodi né krahasim me até té méparshmin.
Gjithashtu pjesémarrésit do té mésojné praktikisht se si shkruhet njé
vendim administrativ. Modulet e Avancuara (A) synojné té forcojné

aftésité tuaja mbi Kodin. Ato jané hartuar pér juristé, drejtues té nivelit
té mesém dhe pér té gjithé népunésit civilé gé pérdorin kodin né punén
e pérditshme. Kéto module pérgendrohen né ¢éshtjet specifike té kodit
si juridiksioni, kompetenca dhe delegimi, afatet kohore ose kontratat
administrative me ané té mjeteve si prezantimet, loja e roleve, mésimi
praktik dhe shkémbimet.

“Mésim i shpejté dhe i thellé i ¢éshtjeve mé té spikatura té Kodit
pér personat gé e kané kohén té zéné" éshté motoja e moduleve té
Pérforcuara (C). Kéto module do t'u japin mundésiné, sidomos drejtuesve
té larté, qé té kené shkémbime mes tyre dhe trajnuesve té nivelit té larté
(gjyqtaré, pérfagésues té institucioneve ndérkombétare ose té huaja)
mbi temat mé té nxehta té kodit: paanshmeéria e administratés publike,
jurisprudenca mé e freskét mbi procedurat administrative dhe apelimet.

U urojmé té gjithé népunésve civilé trajnim té frytshém dhe sukses né
rrugétimin e karrierés.

Z. Fatmir Damperi,
Drejtor i ASPA-s
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KATALOG TRAJNIMI

Modulet Bazé (B) té KPA-sé

Gjérat mé té réndésishme qé duhet té dini pér Kodin e
Procedurave Administrative

Kuvendii Republikés sé Shqipérisé miratoi Kodin i ri té procedurave né vitin
2015 (me ligjin nr. 44/2015) i cili hyri né fugi né maj 2016.

Kodi éshté projektuar dhe miratuar me ndihmén e specialistéve ligjoré
evropiane si pérmbledhje e té gjitha praktikave mé té mira evropiane
né fushén e sé drejtés administrative. Nuk éshté revolucion sepse kodi
i méparshém i procedurés administrative i pérmbante disa prej kétyre
praktikave. Megjithaté éshté revolucion i rrepté sepse kodi sistematizon
té gjitha aspektet e procedurés administrative dhe vé né zbatim mjaft risi.

Miratimi i kodit té ri té procedurave administrative ishte njé

domosdoshméri sepse:

. siguron proceduré administrative té shpejté, efektive dhe
transparente;

. u garanton qytetaréve mjetet e nevojshme pér t'u mbrojtur dhe pér
té kérkuar té drejtat e tyre;

. vendos parimet pér njé proces té rregullt ligjor, i cili jep siguri ligjore;

. krijon njé mjedis mé té géndrueshém pér biznesin dhe éshté
parakusht pér investime né kapitale dhe zhvillim ekonomik;

. pérmbush standardet e Bashkimit Evropian si: standardizimi i
procedurave né té gjitha organet administrative, bashképunimi
ndérmjet administratés dhe qytetaréve dhe thjeshtimi.

KPA u miratua si ligj me shumicé té cilésuar. Prandaj éshté ligj themelor

horizontal pér proceset administrative (pavarésisht nga natyra e tyre).

Pér kété arsye kodi duhet té zbatohet nga té gjithé népunésit civilé

né veprimtariné e tyre. Késhtu ata do té kontribuojné dité pas dite né

zbatimin e ligjit né Shqipéri. Juristét e shérbimit civil duhet té marrin né
konsideraté KPA-né né procesin e hartimit té ligjeve té reja ose té rishikimit
té legjislacionit ekzistues pasi dispozitat ligjore mbi procedurat e ¢do ligji

té posacém ose ¢do akti nénligjor, duhet té hartohen né pérputhje me
dispozitat e KPA-sé.

Plani i Veprimit pér Trajnim té vazhdueshém i ASPA-s shpalos njé plan
mésimor ambicioz trajnimi mbi aspektet mé té réndésishme té Kodit té
Procedurave Administrative.

Grupiisynuar:

« népunésit civilé té kategorive II, Ill dhe IV pa njohuri paraprake mbi
Kodin;

« népuneésit civilé dhe népunésit publiké qé jané né kontakt me publikun;

 népunésit civilé dhe népunésit publiké té cilét pérgatitin dhe hartojné
vendime administrative;

» népunésit civilé dhe népunésit publiké té institucioneve té geverisjes
vendore;

» népuneésit civilé dhe népunésit publikeé té institucioneve té specializuara.

Qéllimi éshté qé népunésit civilé dhe ata publiké té cilét ende nuk e njohin
kodin ose qé kané pyetje pér kuptimin ose funksionimin e risive kryesore
té kodit té jené té vetédijshém pér kéto aspekte, me géllim qé té forcojné
punén e tyre té pérditshme me qytetarét.

Ky modul, si dhe ¢do modul trajnimi i ASPA-s éshté trajnim profesional.
Nuk ka pér qéllim té jeté kurs teorik, por shumé praktik né té cilin trajnuarit
pritet té marrin pjesé dhe té ngrené pyetje. Pra, né ¢do rast: mos kini turp !!

Véshtrim i Pérgjithshém
B1 Njohje me kodin (3 oré)
B2 Njohje me risité kryesore té kodit (3 oré)
B3 Pérpunimi i njé akti administrativ (3 oré)



B1Njohje me kodin

Prezantimi dhe objektivat

KPA éshté ligji themelor horizontal pér ¢do proces administrativ. Krahasuar
me kodin e méparshém dhe me ligjet pér procedurat administrative,
qéllimi i tij i pérgjithshém ka ndryshuar rrénjésisht. Kodi i rii procedurave
administrative éshté hartuar me géllimin e vecanté pér té garantuar té
drejtat e gytetaréve dhe pér té siguruar efikasitet dhe transparencé né
procedurat administrative.

Né kété aspekt, cdo népunés civil ka pér detyré té zbatojé plotésisht
procedurat e parashikuara nga ky kod duke e ditur se moszbatimi i tij jo
vetém qé mund té cojé né anulimin e aktit nga gjyqtari administrativ, por
edhe mund té pengojé respektimin e té drejtave themelore té qytetaréve
dhe té shkaktojé shkelje té ligjit.

Né té vérteté, procedura administrative éshté njé nga aspektet thelbésore
té parimit té ligjshmérisé sé veprimeve té administratés publike, qé rrjedh
nga parimi i pérgjegjésisé sé pushtetit ekzekutiv té parashikuar né nenin
95 té Kushtetutés. Ky parim nénkupton se administrata publike éshté
e lidhur me kushtetutén, ligjet statutore dhe legjislacionin dytésor; se
¢do veprim administrativ duhet té jeté né pérputhje me ligjin; se kérkon
proces té rregullt dhe té drejté dhe se gqytetari mund té mbéshtetet
né administratén publike dhe té parashikojé veprimet e mundshme
administrative qé e prekin até.

Ky modul do t'i japé mundésiné ¢do népunési civil gé njohé ekzistencén,
objektivat e pérgjithshme dhe pérdorimin e KPA-sé dhe do t'u mundésojé
pjesémarrésve té zbulojné kuadrin e pérgjithshém té kodit dhe futjen e tij
né rendin e brendshém juridik.

Ai do té shpjegojé dobiné dhe objektivat e procedurave administrative,
pérparésité dhe géllimin e kodit té ri. Népunésve civilé do t'u jepet
gjithashtu njé shpjegim i qarté i futjes sé kodit né rendin ligjor shqiptar
(ligj me shumicé té cilésuar, lidhja me ligjet e posacme) gé ata té jené té
vetédijshém pér nevojén pér t'iu referuar kodit sa heré gé do té kené té

béjné me njé proceduré dhe té zbatojné plotésisht dispozitat e tij.

Do té prezantohet kuadrii pérgjithshém i kodit (krerét kryesoré dhe titujt)
dhe do té shpjegohet pérmbaijtja e tyre e pérgjithshme.

Moduli do té pérgendrohet gjithashtu tek pérkufizimet (¢faré éshté akti
administrativ, cili éshté dallimi midis aktit administrativ individual dhe
kolektiv?)

Do té shqgyrtohen né detaje parimet themelore té funksionimit dhe
organizimit té administratés publike. Parime té tilla si ai ushtrimit
té ligjshém té diskrecionit dhe parimi i proporcionalitetit, parimi i
ligjshmérisé, transparencés, konfliktit té interesit etj, né té vérteté jané
thelbi i funksionimit té shérbimit civil né njé regjim demokratik. Njé theks
i vecanté i duhet dhéné zgjidhjes sé konfliktit té interesit dhe parimit té
paanshmeérisé sé administratés publike.

Temat kryesore

Pse kishim nevojé pér njé kod té ri té procedurave administrative?
Cfaré éshté ky kod? Eshté kod qé synon nevojat dhe té drejtat e
qytetaréve dhe té aktoréve ekonomikeé.

n Shpjegim i kuadrit té pérgjithshém té kodit.

Pérkufizime: cfaré éshté akti administrativ?

Parimet themelore té funksionimit dhe organizimit té
administratés publike (né detaj).

Metodologjia

Té gjitha aspektet e modulit do té trajtohen pérmes njé modeli interaktiv
dhe praktik: té trajnuarit jané té ftuar té ngrené pyetje dhe té ndajné
pérvojén e tyre personale me procedurat administrative. Pér té ilustruar
dhe shpjeguar nocionet teorike, trajneri do té pérdoré shembuj shumé té
thjeshté dhe konkreté té marré nga aktiviteti administrativ.



B2 Njohje merisité kryesore té kodit
Prezantimi dhe objektivat

Moduli B2 synon té rrisé njohurité e népunésve civilé, pérséri pérmes njé
qasjeje shumé praktike mbi ¢éshtjet mé té ndjeshme té kodit, vecanérisht
mbi risité e Kodit té ri té procedurave administrative, té cilat mund té
ngrené probleme né zbatimin e tyre té pérditshém nga népunésit civilé:

Kompetencat / delegimi dhe zévendésimi: cilat kompetenca mund
té delegohen dhe kujt? Si mund té ushtroj kompetencat e mia né rast
delegimi? Si duhet té shkruhen aktet e delegimit té kompetencave?
Cili éshté dallimi midis delegimit té nénshkrimit dhe delegimit té
kompetencave?

Fillimi i procedurave administrative me kérkesé dhe komunikimi me
publikun: a mund t'i drejtohesh gojarisht administratés? A éshté e-maili i
vlefshém? A duhet t'i pérgjigjem ¢do komunikimi té béré nga qytetarét?
Cilat jané pasojat e pérgjigjeve / mospérgjigjeve té mia?

Njohje me miratimin né heshtje: ¢faré éshté? Si funksionon? Si duhet té
reagojé njé népunés civil né procedurat ku zbatohet miratimi né heshtje?

Kérkesat formale pér aktet administrative dhe njoftimin tyre: detyrimi pér
t'i njoftuar aktin administrativ palés té cilés i drejtohet dhe palés sé prekur
nga akti; detyrimi pér shpjegime me shkrim pér arsyetimin dhe pér mjetet
juridike, pérkatésisht mjetet administrative apo gjygésore.

Afatet kohore: ¢faré do té thoté afat kohor? Cilat jané pasojat? Ku i gjeni
afatet e zbatueshme kohore?

Temat kryesore

Kompetencat, delegimi dhe zévendésimi i kompetencave.
Fillimi i procedurés administrative me kérkesé.

Miratimi né heshtje.

Kérkesat formale té akteve administrative dhe té njoftimit
té tyre.

Afatet kohore

Metodologjia

| gjithé moduli duhet té bazohet né raste praktike dhe shpjegime té
thjeshta/té kuptueshme. Té trajnuarve duhet t'u jepet njé material jo mé
shumé se 10 fage ku té jené té pérmbledhura aspektet kryesore pér secilén
temé (njésoj si materiali i pérgatitur pér publikun)

Pér shembull:

Pér kompetencat dhe delegimin, té trajnuarit mund té ftohen pér
té komentuar sé bashku dy shembuj té delegimit té nénshkrimit
(té pérgatitura nga trajneri dhe qé pérmbajné dispozita té
diskutueshme).

Pér kérkesat formale, té trajnuarit mund té komentojné dy shembuj
vendimesh administrative gé pérmbajné dispozita té diskutueshme
ose mungojné elementet e kérkuara nga kodi. Trajneri do té
shfrytézojé secilén pérgjigje pér té shpjeguar aspektin pérkatés,
nénkuptimet e tij dhe pasojat e moszbatimit ...

Pér afatet kohore, trajnerét mund té vizatojné né tabelé njé vijé té
gjaté dhe t'u kérkojné pjesémarrésve ta pérfundojné até (trajneri do
té shtojé informacionin e nevojshém né tabelé sa heré gé pérgjigja
do té jeté e sakté).



B3: Pérpunimii aktit administrativ
Prezantimi dhe objektivat

Ky modul ka pér géllim té jeté zbatimi praktik i njohurive teknike té dy
moduleve té tjera B. Qéllimi i tij nuk éshté té zhvillojé aftési apo njohuri té
reja, por t'i ndihmojé té trajnuarit té integrojné plotésisht kéto aftési dhe,
nése éshté e nevojshme, té ngrené pyetje pér aspekte qé nuk jané kuptuar
plotésisht dhe saktésisht. Trajneri mund té sjellé edhe saktésime shtesé.

Temat kryesore

Temat jané po ato té sesioneve té tjera té kategorisé B:

Pse kishim nevojé pér njé kod té rité procedurave administrative?
Cfaré éshté ky kod? Eshté kod gé synon nevojat dhe té drejtat e
qytetaréve dhe té aktoréve ekonomikeé.

Shpjegim i kuadrit té pérgjithshém té kodit.
Pérkufizime: ¢faré éshté akti administrativ?

Parimet themelore té funksionimit dhe organizimit té
administratés publike (né detaj).

Kompetencat, delegimi dhe zévendésimi i kompetencave.
Fillimi i procedurés administrative me kérkesé.
Miratimi né heshtje.

Kérkesat formale té akteve administrative dhe té njoftimit
té tyre.

Afatet kohore.

Metodologjia

Trajneri ndan klasén né dy grupe dhe secili grup ftohet té pérgatisw njé
sesion simulimi me role té frymézuara nga raste ligjore. Rastet dhe rolet
qé mund té pérdoren mund té jené psh ( secilit grup i jeper nje rast i
ndryshém): njé person (roli 1) paragitet para administratés pér té marré
njé leje ndértimi. Ai / ajo i bén njé kérkesé me gojé népunésit civil (roli 2).
Ky menjéheré e mohon kérkesén sepse ishte formuluar me gojé. Qytetari
shkruan njé kérkesé formale pér lejen e ndértimit (kjo kérkesé duhet
té shkruhet nga té trajnuarit). Népunési civil gé e merr até (roli 3) fillon
procedurat dhe kérkesat pér evidentimin e fakteve té pretenduara. Pas
pranimit, ai e transferon projekt-vendimin tek autoritetii cili ka pér detyré
ta marré kété vendim (roli 4). Ky autoritet merr delegim té kompetencés
(teksti i delegimit duhet té shkruhet). Vendimi (refuzim) pérgatitet,
nénshkruhet dhe njoftohet. Qytetari pastaj ankimon kundér vendimit
para organit té ankimeve (roli 5). Organi pér ankimet merr njé vendim.
(Cdo rol, sidomos gytetari mund té luhet nga 2 apo edhe 3 persona nése
éshté e nevojshme - té gjitha faktet dhe procedurat mund té ndryshohen
/ pérshtaten nga trajneri).

Pas pérgatitjes, grupi i paré duhet té luajé rolet para grupit tjetér, duke
shpjeguar té gjitha hapat. Grupit tjetér, nén mbikéqyrjen e trajnerit, i
kérkohet té vlerésojé grupin e paré duke béré pyetje dhe duke kritikuar.
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Modulet e Avancuara (A) té KPA-sé

Pérforconi aftésité tuaja mbi Kodin e Procedurave
Administrative.

Kodiirii procedurave administrative té Republikés sé Shgipérisé, ndonése
éshté hartuar pér t'iu pérshtatur nevojave té qytetaréve dhe pér té zbatuar
té drejtat e tyre, pérmban dispozita teknike me té cilat duhet té merren
juristét dhe drejtuesit, pérfshiré drejtuesit e nivelit té larté. Pérveg késaj,
zbatimi efikas i Kodit té Procedurave Administrative nuk éshté vetém
¢éshtje njohurish dhe aftésish ligjore, por mbéshtetet edhe né aftési té
fugishme organizative dhe drejtuese gé u mundésojné drejtuesve té té
gjitha niveleve té pérfshijné bashkérisht njésité e tyre né zbatimin sa mé
té miré té parimeve dhe dispozitave té Kodit.

Grupi i synuar:

® juristé;

o drejtues té nivelit té larté;

® drejtues té niveleve té tjera;

* népunés publikeé té kualifikuar qé duan té ecin né karrieré

Té trajnuarit do té analizojné né thellési ¢éshtjet mé té ndjeshme té
Kodit dhe do té fitojné dhe/ose do té forcojné aftésité e nevojshme pér
zbatimin e duhur té tyre. Modulet pérfshijné diskutime mbi aspektet
teorike, ushtrime praktike dhe shkémbime mbi praktikat mé té mira midis
pjesémarrésve. Temat e kétyre moduleve do té rishikohen ¢do vit pér té
marré parasysh ndjeshmériné e ¢éshtjeve brenda organeve administrative.

Pamje e pérgjithshme

Jurisdiksioni, kompetenca dhe delegimi (1 dité)

Procesi i vendimmarrjes pér AKTET ADMINISTRATIVE
(1dité)

- Té pérballesh me kohén (1dité)
- Kontratat administrative (1/2 dité)

A1Jurisdiksioni, kompetenca dhe delegimi
Prezantimi dhe objektivat

Kodi i ri i procedurave administrative vendos ¢éshtjen e juridiksionit té
organit administrativ dhe té népunésit né zemrén e parimit té ligjshmeérisé.
Kompetenca ligjore e njé organi ose autoriteti administrativ pércaktohet
me ligj. Ajo ravijézon shtrirjen e kompetencave té tij pér trajtimin dhe
vendimmarrjen e njé ¢éshtje ose politike té caktuar. Kompetenca ose
juridiksioni i autoriteteve administrative rrjedh nga parimi i ndarjes sé
pushteteve. Gjithashtu éshté bazé e parimit té administrimit té miré, sepse
autoriteti administrativ nuk mund té refuzojé té ushtrojé kompetencén e
tij ose té hegé doré prej saj, edhe nése mund té keté ndonjé dyshim nése
autoriteti ka apo nuk ka juridiksion mbi njé céshtje té caktuar. Né kéto
raste, autoriteti duhet té veprojé edhe nése njé palé e treté kundérshton
juridiksionin (qofté ai individ apo autoritet tjetér administrativ).
Legjislacioni parashikon mekanizma pér zgjidhjen e konflikteve: “konflikti
i kompetencave funksionale” midis autoriteteve administrative ose
shqyrtim gjygésor nése kundérshtuesi éshté njé palé e treté.

Kompetenca nuk éshté vetém ¢éshtje e administrimit té& miré apo ndarjes
sé pushteteve. Eshté edhe céshtje organizimi ndérmjet dhe brenda
organeve publike: autoriteti administrativ qé ka kompetencén (ministri
pér shembull) nuk mund ta ushtrojé i vetém kompetencén e tij dhe i
duhet ta delegojé até tek vartésit e tij né ményré té tillé gé jo vetém té
organizojé punén né ményré efikase por edhe t'i paraprijé shumicés sé
situatave (mungesa, situata krize ...). Ai duhet kontrollojé né ményreé té
vazhdueshme ushtrimin e kompetencave té deleguara pa démtuar liriné
e veprimit s€ népunésve té miré.

Pavaréséisht karakterit thelbésor té kompetencés, kodiirii procedurave
administrative ende ngre pyetje pér zbatimin e veté kompetencés dhe até
té delegimit té saj: deri né ¢'masé éshté i mundshém delegimi? A duhet té
pércaktohet me ligj statutor apo mjafton legjislacioni dytésor? A jané té
mundshme néndelegimet? Si shkruhet delegimi i kompetencés? Cili éshté
ndryshimi midis delegimit té pushtetit dhe delegimit té& nénshkrimit? A ka
ndonjé ndryshim ndérmjet delegimit dhe zévendésimit té kompetencave?



Trajneri, drejtues i nivelit té larté dhe jurist shumé i kualifikuar, do t'u
mundésojé pjesémarrésve té jené té vetédijshém pér ndjeshmériné
e ¢éshtjes sé kompetencés. Do té arrihet né interpretimin mé té miré
té mundshém té neneve té kodit gé lidhen me kéto tema me ané té
shkémbimit ndérmjet drejtuesve té niveleve té ndryshme, drejtuesve
té nivelit té té larté dhe juristéve qé do té marrin pjesé, duke pérdorur
raste konkrete ligjore nga jurisprudenca e vendit, praktikat mé té mira nga
vendet e tjera dhe mendimin praktik.

Né kété ményré, trajneri do té térhegé vémendjen e té trajnuarve mbi
nevojén e drejtuesve té té gjitha niveleve gé jo vetém té merren me
aspektet ligjore té kompetencés, por edhe té organizojné njésiné e tyre
né ményré efikase: ¢faré duhet té merrni parasysh kur organizoni ekipin
tuaj? Si organizohet ekipi né raste urgjente dhe kriza? Si té organizoni
ekipin gjaté pushimeve? etj,

Temat kryesore

Vendi gendror i nocionit té kompetencés / juridiksionit

né kodin e procedurave administrative. Pasojat e
pérkufizimit té juridiksionit dhe té mosrespektimit té
kompetencave.

Delegimi dhe zévendésimi i kompetencave:
interpretimi i kodit pérmes jurisprudencés, krahasimit
té ligjeve dhe mendimit praktik.

Shkrimi i delegimit té kompetencave.
Organizimi i ekipit pér aktivitetin e pérditshém.

Organizimi i ekipit né situata té vecanta
raste urgjente, kriza, pushime)

Metodologjia

Ndérsa interpretimi i kodit né kété fushé ende ngre piképyetje dhe ndérsa
publiku pérbéhet nga drejtues té té gjitha niveleve, pérfshiré dhe ata té
nivelit té larté, trajneri do té mbéshtetet kryesisht tek shkémbimet midis
pjesémarrésve, por do té pérpiget qé kéto shkémbime té arrijné njé njé
pérfundim té pérbashkét qé pérputhet si me dispozitat e kodit dhe me
mendimin praktik. Aspektet e ndryshme té lidhura me aftésité drejtuese
dhe organizative mund té trajtohen duke prezantuar lloje té ndryshme
organizatash té mira dhe pérmes shkémbimeve dhe/ose lojés me role
midis pjesémarrésve.




Mbéshtetje pér Reformén e Shérbimit
Civil né Shqipéri

Njé projekt i financuar nga Bashkimi Europian TWINNING

** %
* *
* *
* *
* ok

Projekti zbatohet nga
Franca (partner Senior) dhe
Italia (partner Junior)

A2 Procesi i vendimmarrjes
Prezantimi dhe objektivat

Kodi i ri i procedurave administrative bazohet ndér té tjera né parimet
e efikasitetit, deburokratizimit, transparencés dhe, mbi té gjitha, até
té ndihmés aktive, té cilét duhet té pasqyrohen né organizimin dhe
efektivitetin e procesit té vendimmarrjes brenda organeve administrative.
Prandaj, KPA ngre procedura ku gytetaréve u jepet njé gamé e gjeré
mundésish pér t'i drejtuar kérkesa administratés dhe eventualisht pér
té kundérshtuar vendimet e saj. Nga ana tjetér, organet administrative
dhe népuneésit civilé jané té detyruar ligjérisht té ndihmojné ¢do qytetar
né kérkesén e tij, duke marré parasysh njohurité e kufizuara té qytetarit
mbi ligjin dhe mbi funksionimin e organeve administrative. Késisoj, Kodi
i imponon shumé detyrime administratés si p.sh té ndihmojé personat té
korrigjojné kérkesat e tyre, té kérkojé kryesisht té gjitha faktet e lidhura né
baza objektive, té sigurohet se personat jané informuar ashtu sic duhet pér
té drejtat e tyre brenda procedurave administrative etj. Gjithashtu, Kodi
jep arsyet specifike pér pavlefshmériné absolute té akteve administrative
kur akti éshté i vesuar me paligjshméri té dukshme.

Ky modul synon sé pari pérvetésimin dhe/ose pérforcimin e kuptimit
té ploté té atmosferés sé pérgjithshme né té cilén bazohet procesi
vendimmarrés i akteve administrative. Pérmes shkémbimeve dhe
diskutimeve té vazhdueshme, trajneri do té mbledhé njohurité tashmé
ekzistuese té té trajnuarve pér secilén temé (fillimi i procedurave
administrative, komunikimi me palét, hetimi administrativ), do ta
pérforcojé até dhe do té japé saktésimet e nevojshme, ndérkohé gé
vazhdimisht do té theksojé se té gjitha aspektet ligjore té procesit
té vendimmarrjes bazohen né parimin e pérgjithshém se géllimi i
administratés nuk éshté té administrojé, por t'i shérbejé qytetaréve.

Dhe pér shkak se zbatimi i parimeve té efikasitetit, deburokratizimit,
transparencés dhe ndihmés aktive nuk lidhet vetém me njohurité ligjore,
por me transformimin e kulturés sé organeve administrative, moduli do
té pérfshijé gjithashtu disa aspekte mbi aftésité drejtuese, té cilat jané
thelbi i zbatimit té asaj kulture té re. Pérmes roleve té luajtur né gifte nén
vézhgimin e pjesés tjetér té grupit, drejtuesit e té gjitha niveleve pérfshiré
ata té nivelit té larté gé marrin pjesé né modul, do té vlerésojné aftésité
e tyre drejtuese dhe do t'i pérsosin ato me synimin se si duhet té jeté njé
drejtues i miré dhe se si udhézimet dhe zhvillimet e kulturés sé shérbimit
u komunikohen mé miré bashképunétoréve.

Temat kryesore

Fillimi i procedurés administrative.

Komunikimi me palét.

Hetimi administrativ.

Pavlefshméria absolute e akteve administrative.

C'lloj drejtuesi je? Testo aftésité e tua drejtuese dhe méso
teknika dhe aftési drejtimi.

Si té pérshtatni mé miré kulturén tuaj té shérbimit me
zbatimin e parimeve té KPA-sé. Zbatimi i KPA-sé nuk éshté
thjesht puné zbatimi rregullash, éshté edhe té krijosh kulturén
e shérbimit me synimin pér té kénaqur qytétarét, prandaj
pérfshihen aspekte té drejtimit organizativ dhe té pérsonelit
né organet publike.



Metodologjia

Né aspektin teorik (5 temat e para), trajneri do té mbéshtetet né
njohurité ekzistuese té té trajnuarve me ané té pyetjeve, diskutimeve dhe
shkémbimeve. Qéllimi i tij / saj do té jeté vetém té korrigjojé njohurité
nése éshté e nevojshme, pér t'i aktésuar dhe pérforcuar ato. Né asnjé rast,
aspektet teorike nuk duhet té mésohen né ményré akademike statike.
Sesioni mund té fillojé, pérshembull, me njé pyetje té thjeshté: “ju si
drejtues, si e filloni procedurén administrative?”. Trajneri pastaj mund
té mbledhé té gjitha pérgjigjet duke i shkruar ato né njé vijé té vizatuar
né tabelé. Trajneri mund té béjé pyetje pér aspekte té patrajtuara ose té
krahasojé pérgjigjet e kundérta gé té trajnuarit té korrigjojné veten dhe
té arrihet pérgjigja mé e miré népérmjet shkémbimeve. Vetém né fund,
trajneri pérmbledh shkurtimisht té gjithé temén né ményré ¢do aspekt i
temés té jeté trajtuar dhe té shtojé saktésime. Aspektet teorike duhet té
jené té bashké ose té ndara nga sesione praktike pér administrimin, ku
2 grupeve té trajnuarish do t'u jepen role (p.sh: jepni urdhra/udhézime,
motivoni...). Cdo cift té trajnuarish duhet té luajé rolin para pjesés tjetér
té grupit. Pastaj té gjithé do té diskutojné pér té mirat dhe té kéqgijat e asaj
qé sapo éshté béré. Trajnerét né fund duhet té pérpigen té japin praktikat
mé té mira té mundshme né administrim.

A3 Té pérballesh me kohén

Prezantimi dhe objektivat

Sigurisht gé "té pérballesh me kohén" ka té béjé me afatet kohore té
pércaktuara né kodin e procedurave administrative : Cilat jané kéto afate
kohore ? Sillogariten ? Cili éshté ndikimi i afateve kohore ? Deri né ¢'masé
mund té zgjatet afati kohor ? Si rivendosen afatet kohore dhe nén cilat
kushte ? Prandaj, moduli pérmban njé kujtesé pér dispozitat e kodit
dhe interpretimin e tyre, duke pasur formén e njé shkémbimi ndérmjet
té trajnuarve dhe trajnerit dhe veté trajneréve midis tyre. Trajneri do té
flasé pér jurisprudencén mé té fundit mbi kéto ¢éshtje (nga legjislacioni
kombétar ose ai i gjykatave evropiane si GJEDNJ) duke nénvizuar
problematikat kryesore mbi té cilat ngrihen ¢éshtjet e afateve kohore
(p.sh nevoja pér té pajtuar siguriné juridike me té drejtén pér ankim té

personave).

Por “té pérballesh me kohén" pér njé drejtues té té gjitha niveleve,
pérfshiré ata té nivelit té larté, ka té béjé edhe me organizimin e kohés sé
tij dhe té ekipit té tij né ményré qé té jeté né gjendje té pérballojé afatet
kohore té vendosura nga KPA dhe ligjet e tjera. Moduli do té paragesé
gjithashtu teknikat mé té fundit té drejtimit dhe kleckat e menaxhimit té
ngarkesés sé punés si pér vete dhe pér té tjerét.

Temat kryesore

Cfaré jané afatet kohore?

Llogaritja e afateve kohore.

Pasojat e skandencés sé afateve kohore.

Shtyrja dhe rivendosja e afatit.

Organizimi i ngarkesés sé punés pér té gené mé efikas, sepse
respektimi i afateve kohore éshté edhe ¢éshtje organizimi
personal né puné.

Drejtimi i njerézve dhe organizimi i njésisé pér té respektuar
afatet kohore, sepse respektimi i afateve kohore né organet
administrative mbéshtetet edhe né organizimin e duhur té
personelit dhe né teknikat e drejtimit.

Metodologjia

Trajneri do té sjellé aspektet teorike pérmes diskutimeve dhe
shkémbimeve me grupin e té trajnuarve. Ky diskutim pér tema / ¢éshtje
té ndryshme do té jeté njé mundési pér té dhéné interpretime té reja,
raste té reja ligjore, saktésime dhe pér té rritur njohurité e té trajnuarve
pa béré mésim tipik. Aspektet teorike do té ndérthuren me mjetet e
drejtimit/administrimit népérmjet lojés né role, ndarjes sé pérvojave
dhe/ose pérmes ndihmés sé fageve né internet gé u krijojné mundésiné
pjesémarrésve té vlerésojné kapacitetet e tyre pér t'u pérballur me kohén
dhe japin sugjerime té dobishme pér kété temé (http://persolog.com/
portfolio/time-management/ por edhe shumé té tjeré si webinaré/libra/
MOOCs (Kurse té Hapura Masive Online) but a lot of other webinars/
books/MOOCS exit).



A4 Kontratat administrative
Prezantimi dhe objektivat

Megjithése akti administrativ i njéanshém éshté instrumenti themelor i
veprimit administrativ, pérdorimi i kontratave nga administratat publike
konsiderohet sot né disa fusha si té nevojshme pér bashképunimin
demokratik midis autoriteteve publike dhe qytetaréve. Kontratat
administrative jané, pér shembull, njé instrument i miré pér ushtrimin e
funksioneve komplekse administrative si ato qé kérkojné partneritet midis
enteve publike dhe private apo edhe midis disa organeve publike.

Né té vérteté kontrata administrative, gé e ka origjinén nga e drejta civile,
bazohet né synimin e pérbashkét té disa paléve (mes té cilave njé organ
publik) pér té véné midis tyre rregulla ligjore pas njé procesi negociatash.
Dallimi kryesor me kontratén private éshté se marrédhénia juridike e
krijuar midis paléve rregullohet me ligj publik pér shkak ose té géllimit té
paléve ose té natyrés sé kontratés qé rrjedh nga géllimi i saj. Pér shkak té
késaj natyre publike, kontrata administrative duhet t'u bindet rregullave
té caktuara té pérgjithshme té rendit publik, si pér lidhjen ashtu edhe pér
ekzekutimin e saj. Pér shembull, kontrata mund té lidhet vetém né fusha
ku njésive publike u jepet njé hapésiré e caktuar vlerésimi, ajo shpesh
lidhet pas procedurave té prokurimit publik, nuk mund té merret me
¢éshtje té caktuara (siguri, rend publik ...) etj.

Qéllimi i sesionit té trajnimit éshté té merret me rregullat e pérgjithshme
té KPA-sé gé pércaktojné dhe rregullojné kontratat administrative; té
shqyrtojé kategorité kryesore té kontratave administrative (prokurimet
publike, partneritetet publike-private ...) si dhe rregullat specifike mé té
spikatura gé zbatohen pér ato kategori (rregullat e prokurimit publik ...).
Do té rrisé numrin e fushave té administratés publike né té cilat mund
té pérdoren kontratat administrative dhe do té nxisé pérdorimin e kétij
instrumenti ligjor.

Temat kryesore

Nevoja dhe dobia e kontratave administrative (shembuj
konkreté, krahasime ndérkombétare).

Pérkufizimi i kontratés administrative.

Nénshkrimi dhe ekzekutimi i kontratave administrative
(rregulla té pérgjithshme).

Prokurimet publike: pérkufizimi, pérdorimi, rregulla specifike.

Partneriteti-Publik-Privat: pérkufizimi, pérdorimi, rregulla
specifike.

Kontratat midis enteve publike.

Metodologjia

Do té sillen aspekte teorike pérmes diskutimeve dhe shkémbimeve
ndérmijet trajnerit dhe té trajnuarve, bazuar né shembuj aktualé kontratash
té lidhura nga subjektet administrative. Pérmes kétyre diskutimeve,
trajneri do té nénvizojé pérkufizimin e pérgjithshém té kontratés
administrative dhe dallimet midis formave té ndryshme té kontratave. Njé
pjesé e réndésishme e trajnimit do té merret me vénien né pah té dobisé
sé kontratave administrative dhe té domosdoshmériné sé rregullave
té njoftimit dhe tenderimit konkurrues. Mund té organizohet edhe lojé
rolesh duke i ndaré té trajnuarit né grupe té vogla, né situatén e kryerjes
sé njé procedure prokurimi publik: njé ose dy grupe mund té pérfagésojné
organin administrativ dhe té tjerét shoqgéri té ndryshme private qé
déshirojné té fitojné tenderin. Secili grup do té pérgatisé dokumentet dhe
argumentet kryesore gé kérkohen né kété situaté (njoftimi i konkurrimit
pér tender publik, ofertat né pérgjigje té njoftimit, argumentet pér
zgjedhjen e fituesit ...)



Modulet pér Nivelin e Mesém dhe té Larté

Drejtues (C) té KPA-sé

Zotérimi i Kodit té procedurés administrative

Drejtuesit e nivelit té larté apo edhe i niveleve té tjera e kané kohén té
zéné. Atyre u nevojiten njohuri té sakta pér aspekte té vecanta té kodit gé
do t'i ndihmojné ata té marrin vendimin e duhur pér ¢éshtjet procedurale
né njésiné gé drejtojné.

Grupi i synuar:

* Drejtues té larté;

* Drejtues té nivelit té larté;

e Juristé té nivelit té larté;

* Népunés civilé qé kané aftési té nivelit té larté pér KPA-né.

Modulet C jané krijuar pér ta, si dhe pér ata qé tashmé zotérojné
aspektet kryesore té kodit dhe jané té gatshém ose té shkojné mé
thellé né ¢éshtje specifike ose té informohen pér risité e fundit té
procedurave administrative. Né njé kohé té shkurtér dhe né njé ményré
shumé interaktive, kéto module do té ndihmojné té gjithé kéta persona
qé té jené né kontakt me temat e nxehta dhe jurisprudencén mé té
fundit mbi KPA si dhe té diskutojné kéto tema me specialisté shumé té
kualifikuar (si gjygtarét administrativé); t'i drejtojné né zbatimin efektiv
té parimeve mé té réndésishme té administratés moderne demokratike
(paanshméria pér shembull) dhe t'u mundésojné atyre té shohin
aspektet mé komplekse organizative té procedurés administrative si
apelimi. Temat e kétyre moduleve do té rishikohen ¢do vit pér té marré
parasysh ¢éshtjet mé té ndjeshme té administratés publike.

Pamje e pérgjithshme
Zhvillimet e fundit dhe jurisprudenca mbi KPA-né
(gjysmé dite)
Garantimi i paanshmeérisé sé administratés publike
(gjysmé dite)

_ Ankimi (gjysmé dite)

C1Zhvillimet e fundit dhe jurisprudenca
mbi KPA

Prezantimi dhe objektivat

Qéllimi i kétij sesioni éshté té diskutohet me njé gjyqtar administrativ mbi
risité dhe zhvillimet kryesore né fushén e procedurave administrative,
sidomos né praktikén gjyqésore té gjykatés administrative dhe gjykatave
té tjera pér KPA.

Temat kryesore

Rastet mé té fundit té praktikés gjygésore té gjykatés
administrative dhe gjykatave té tjera pér KPA-né.

Pyetjet kryesore qé dalin brenda organeve administrative pér
interpretimin e KPA-sé.

Evolucioni i praktikés gjygésore té gjykatave té huaja dhe
atyre evropiane né fushén e procedurave administrative.

Metodologjia

Trajneri, i cili duhet té jeté gjyqgtar administrativ, do té prezantojé né
ményré interaktive praktikén gjyqésore mé té fundit dhe mé té spikatur
té gjykatave kombétare, té huaja dhe evropiane né fushén e procedurave
administrative. Trajneri duhet té zgjedhé vetém disa raste, té cilat do
té lexohen nga té trajnuarit dhe té diskutojé me ta si ka gené ¢éshtja,
opsionet e ndryshme gé mund té merreshin parasysh dhe té shpjegojé pse
u pérdor né fund ajo zgjidhje specifike. Pérveg késaj, trajneri, me ndihmén
e ASPA-s, duhet té mbledhé para trajnimit pyetjet e ndryshme qé mund té
ngrihen nga pjesémarrésit né lidhje me interpretimin e kodit (¢éshtjet né
rritje qé dalin nga praktika brenda organeve administrative) dhe, brenda
mundésive, té pérgatisé diskutime midis té gjithé pjesémarrésve né kéto
tema duke sjellé edhe materiale (praktiké gjyqésore vendase, té huaj ose
ndérkombétare, komentari i Sigma pér KPA-né) gé mund té ndihmojné né
zgjidhjen paraprake té kétyre pyetjeve.
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C2 Garantimi i paanshmérisé sé
administratés publike

Paanshméria e administratés publike éshté thelbi i shtetit demokratik dhe
sundimit té ligjit. Né kété parim mbéshtetet besimi i njerézve né organet
administrative dhe tek pushteti ekzekutiv. Paanshméria né administraté
do té thoté se ¢do vendim administrativ do té jeté vetém zbatimi i ligjit pas
njé analize té thellé té fakteve dhe veprimeve dhe jo rezultat i gjykimeve
té njéanshme gé vijné pér shembull nga korrupsioni, konfliktet e interesit,
gjykimet ideologjike ose fetare ... Paanshméria nuk éshté thjesht parim
teorik: ajo duhet té sigurohet ¢do dité, népérmjet ményrés sé organizimit
dhe funksionimit té organeve administrative dhe me vémendjen e
vazhdueshme té drejtuesve té té gjitha niveleve dhe té gjithé népunésve
civilé né ményrén se si kryejné detyrat.

Qéllimi i kétij sesioni nuk éshté vetém rikujtojé ose jo parimin e
pérgjithshém té paanshmeérisé por té studiojé, diskutojé dhe pérmirésojé
zbatimin praktik té kétyre parimeve né organet administrative dhe
té kontribuojé né krijimin e njé kulture té vérteté té€ paanshmérisé tek
drejtuesit e larté dhe si rrjedhojé né té gjithé shérbimit civil.

The main themes
n Parandalimi dhe lufta ndaj korrupsionit né organet administrative.
n Té merresh me konfliktin e interesave.

Po interesat ideologjike dhe fetare? Edhe kéto mund té cojné

né vendime té njéanshme administrative, por menaxhimi i tyre
ndryshon nga konfliktet e interesit ekonomik.

Organizimi i organeve publike pér té siguruar vendim té
paanshém, sepse pér té siguruar paanésiné e ¢do vendimi
administrativ drejtuesit e té gjitha niveleve, pérfshiré ata
té nivelit té larté, duhet té sigurojné se i gjithé procesi i
vendimmarrjes dhe té gjithé njerézit e pérfshiré jané té
organizuar dhe pérzgjedhur pér té shmangur konfliktet

e interesave. Shmangia e konflikteve té interesave éshté
gjithashtu njé ¢éshtje drejtimi.

Metodologjia

Teorikisht, trajneri duhet té jeté pérfagésues i organizatave ndérkombétare
ose OJF-ve té specializuara né fushén e trajtimit té konflikteve té interesave
(si OECD, Késhilli i Evropés, Transparency International etj.). Ai / ajo nuk
duhet té béjé ndonjé prezantim teorik, por t'i mundésojé ¢do pjesémarrési
té pérshkruajé masat e ndryshme té marra né administratén e tij / saj pér té
rritur transparencén dhe paanshmeériné. Cdo prezantim duhet té pasohet
nga njé diskutim midis té gjithé pjesémarrésve dhe trajnerit: ky i fundit
duhet ta marré kété si mundési pér té treguar praktikat mé té mira dhe pse
jo pér té sugjeruar praktika té reja ose forma té reja organizimi.



C3 Ankimi

Ankimet né fushén e procedurave administrative nuk jané vetém njé
mundési tjetér gé u jepet qytetaréve pér rishikim té vendimit té paré
administrativ nga njé organ epror. Né té vérteté, ankimi ka pér géllim
edhe té ndihmojé organet administrative né korrigjimin e gabimeve dhe
né pérmirésimin e organizimin dhe procedurave té tyre. Ai ul numrin e
proceseve gjyqésore para gjykatave administrative dhe ndihmon gé rastet
e sjella para tyre té pérgéndrohen né aspektet mé té réndésishme ligjore
qé duhet té trajtohen. Sidoqofté, pér té kryer kéto funksione, pér té gené
realisht i dobishém dhe té mos kthehet vetém barré shtesé pér qytetarét
dhe népunésit civilé, ankimi duhet té organizohet dhe organizohet né
térési.

Sesioni ka pér géllim t'u japé njé doré drejtuesve té té gjitha niveleve né
organizimin dhe drejtimin e organeve té nevojshme té ankimit dhe t'i
ndihmojé ata té marrin mé té mirén e vendimeve té marra nga kéto organe
gjaté funksionimit té tyre normal.

Temat kryesore:
Pérse na duhen organet e ankimit?
Organizimi dhe veprimtatia e organeve té ankimit.

Marrja né konsideraté e vendimeve té organeve té ankimit
né veprimtariné e organeve administrative.

Pasojat e ekzistencés sé organeve té ankimit né proceset
gjyqésore para Gjykatave.

Metodologjia

Trajnuesi (idealisht njé drejtues i larté né njé organ ankimi) do té
pérmirésojé aspektet praktike té funksionimit té organeve té ankimit
pérmes diskutimeve me pjesémarrésit, krahasimit ndérkombétar,
analizave té komenteve té Sigma mbi KPA-né dhe pérvojés personale.
Duke marré parasysh vézhgimet e té trajnuarve si drejtues né organet
e tjera publike, trajneri do té nxjerré né pah edhe aspektet e dobisé sé
ekzistencés sé organeve té ankimit dhe vendimet qé marrin.
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Véshtrimi pérgjithém i Kodit té
Procedurave Administrative.

Dokumenti 1: Prezantimi me Administratén Publike”
(Niveli fillestar)

Emri i ekspertit: Prof. Dr. Eralda (Methasani) Cani

Sesioni | - Kuadri rregullator pér procedurat administrative
Analizé e rasteve konkrete té marrédhénies mes ligjeve té ndryshme
rregullatore té proceseve administrative

C'kuptojme me procedure administrative?

Proceduré administrative éshté:
* veprimtaria e njé organi publik
« me géllim pérgatitjen dhe miratimin e
« veprimeve konkrete administrative
« ekzekutimin e tyre dhe
« rishikimin e tyre me mjete ligjore administrative

Prof. Dr. Eralda (Methasani) Cani

Kodifikimi i proceseve administrative

Funksionimi/proceset administrative:
« realizimi konkret i gellimeve te organeve publike
« Shfagja e vullnetit:

- Aktet nenligjore

- Aktet administrative

- Kontratat administrative

Norma juridiko -
administrative

Subjektet

Organe Publike / organet e administratés publike

 Elemente bazé
té procesit
administrativ

Marrédhénia
juridiko-
administrative

Subjektet té sé drejtés

 Kuadri rregullator normativ i proceseve administrative
* Kushtetuta
« Marreveshtje/ Konventat Nderkombetare te ratifikuara
« Ligje: 3/5 dhe té thjeshta

- Aktet Normative me Fuqine e Ligjit
« Aktet normative té Keshillit té Ministrave

- Vendime

- Udhézime

« Individuale administrative:

- Vendime

- Urdhra

« Té ministrave / institucioneve géndrore

« Té geverisjes vendore

Kushtetuta

Marreveshjet nd/ kombetare

E Kodi i Procedurave
Administrative (KPA 3/5)

Ligje - jo me shumicé té cilésuar
Akte nénligjore
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Kuadri rregullator i procedurave administrative
Kodi i Procedurave Administrative - ligj horizontal me shumice te
cilesuar (3/5) ne RSH

Ligje té tjera me shtrirje horizontale, gé rregullojne aspekte procedurale

me karakter lendor te caktuar:

. E drejta e informimit (ligji 119/2014)

. Konsultimi (Ligji 146/2014)

. Konflikti i interesave (LIGJ Nr .9367, daté 7.4.2005, i ndryshuar)

. Rregullat procedurale per organet kolegjiale (ligji 8490, daté
27.51999), etj.

Ligje té posacme qé pérmabjné rregulla specifike procedurale pér njé
céshje apo organ té caktuar: lex specialis

Diskutim: Ndérveprimi mes kétyre ligjeve!!!

Seksioni 2 - Kodi i ri i Procedurave Administrative (KPA)

Ligj bazé (i unifikuar) horizontal pér proceset administrative (pavarésisht
nga natyra e tyre)

Avantazhet dhe gellimet e nje ligji mbi proceduren

administrative - zhvillimet

Avantazhet e Procedimit
Administrativ- kendveshtrime
te avancuara

Qéllimiii njé ligji mbi proceduren
administrative - kendveshtrime
te avancuara

« garanci formale pér té drejtat e
individéve / parimi i ligjshmérisé

« garanci formale e interesit publik
/ transparencé publike né
vendim-marrje

« kushte pér investime kapitale
dhe zhvillim ekonomik/ garanci
juridike pér parashikueshméri té
vendimmarrjeve

« qartési e zhvillimit té procedures
administrative

« njohje e normave juridike té
administratés

« vendos vendimmarrjet nén
procesin e rregullt

» mbrojtje e té drejtave e
interesave té subjekteve

« ekonomizim i veprimtarisé
administrative, etj..

Pse njé KPA ere?

. Proceduré administrative e shpejté dhe efektive pér AP

. Garantim i mjeteve té duhura e té nevojshme pér qytetarét pér té
mbrojtur dhe kérkuar té drejtat e tyre: parimi i procesit té rregullt
ligjor

. Garanci pér njé mjedis té géndrueshém pér biznesin

. Plotésim i standardeve té BE: standardizim, bashképunim, thejshtim,

. A ishte e nevojshme té miratohej njé ligj i ri horizonatal pér
procedurat administrative?

Risite

. pikénisje pér njé proces dinamik té unifikimit té procedurave
administrative.

. rregullime ligjore té reja lidhur me komunikimin elektronik si dhe
pikat e shérbimit me njé ndalesé.

. Ndérveprim mé intensiv i organeve publike/ ndihmé administrative
njé organi tjetér publik.

. Parimi i dhénies sé ndihmés aktive té organit publik ndaj qytetarit.

. alternative e zgjidhjes sé mosmarréveshjeve - koncepti i pajtimit
té paléve

. rregulla pér njoftimin e veprimeve administrative qé rrjedhin direkt
nga parimi i sundimit té ligjit: elektronik, prezanton konceptin e
personit pérgjegjés pér njoftimet.

Shpejtési e informimit

Delegimi: delegime pér shkak té mbingarkimit

Hetimi: ex-ofificio pérforcohet

Mjetet e kérkimit té provés, kuptimin e tyre, vlierésimin si
dhe paragitjen e provave para njé organi tjetér

Kontakt i vetém: kérkesat e ndérlidhura - paragitje né njé
njési té vetme

E-governance: komunikim elektronik, vendimmarrje
elektronike

Veprimet administrative dhe mbrojtja ligjore

Pélqimi né heshtje, etj



KPA - cfare perfshin?

Pjesa e paré -dispozita te pérgjithshme.
. hyrje: géllimi, fusha e zbatimit dhe pérkufizime
. parime te procedimit administrativ.

Pjesa e dyté - juridiksioni, kompetenca, delegimi dhe zévendésimi
Pjesa e treté - garantimi i paanshmérisé sé administratés publike

Pjesa e katért - procedura administrative

. rregullime té pjesémarrjes né procedurén administrative (Kreu )

. parashikime té pérgjithshme mbi procedurén administrative (Kreu Il)

. té drejtat e paléve gjaté procedurés administrative (Kreu 1)

. njésimi i dokumenteve dhe vértetimi i nénshkrimit (Kreu 1V)

. afatet (Kreu V)

. kérkesa dhe paraqitja e saj(Kreu VI)

. céshtjet paraprake dhe vendimet e ndérmjetme (Kreu VII)

. vendimmarrja e pérbashkét dhe ndihma ndérmjet organeve publike
(Kreu VIII)

. pikat e shérbimit me njé ndalesé (Kreu IX)

. kryerja e hetimit administrativ (Kreu X)

. pérfundimi i procedurés administrative (Kreu XI).

Pjesa e pesté - veprimtaria administrative,

. Kreu i - akti administrativ (kérkesat formale té aktit administrativ,
pasojat juridike té aktit administrativ, ligjshmériné, pavlefshmériné
dhe korrigjimin e aktit administrativ, anulimin dhe shfugizimin e aktit
administrativ)

. Kreu ii - kontrata administrative

. Kreu iii - veprimet e tjera administrative nén regjimin e sé drejtés
administrative

. Kreu iii - veprimet e tjera administrative nén regjimin e sé drejtés
administrative

. Kreu iv - kryerja e térthorté e shérbimeve publike.

Pjesa e gjashté, mjetet ligjore administrative

. ankimi administrativ ndaj aktit administrativ

. kérkesat formale té ankimit administrativ ndaj aktit administrativ
. kundérshtimi administrativ

. rishikimi

Pjesa e shtaté - njoftimi

Pjesa e teté - ekzekutimi i aktit administrativ

. Kreui - dispozita té pérgjithshme

. Kreuii - ekzekutimi vullnetar i aktit administrativ

. Kreu iii - ekzekutimi i detyrueshém i aktit administrativ

. Kreu iv - pezullimi, pushimi dhe ankimimi i ekzekutimit

Pjesa e nénté, éshté pjesa e dispozitave kalimtare dhe té fundit

Seksioni 3 - Parimet themelore té organizimit dhe funksionimit té
administratés publike

Diskutim i shembujve té ndryshém
Cilet jane parimet dhe cilat ligje i sanksionojne?
¢ KushtetutaeRSH

Marreveshjet
o Ligjet

. KPA , Kreu ll, nenet 4-21
. ligje te tjera

Parimet - gellimi:

. shmangie e gabimeve konceptuale
. njehsimin me praktikat mé té mira

KPA: parimet (ndryshimet)




KPA -1999

. ligjshméria;

. balanca e interesave

. barazia e proporcionaliteti
. paanshmeéria

. bashképunimi

. pérgjegjésia

. marrja e vendimeve

. eficensa e deburokratizimi
. mospagimi i shérbimit

. transparenca

. konfidecnailiteti

. Kontrolli

Ligjshméri
Transparencé
Informimit

Mbrojtje e sekretit shtetéror dhe konfidencialiteti si
dhembrojtje e té dhénave

Dhénie e ndihmés aktive
Ushtrimiiligjshém té diskrecionit
Proporcionalitetit

Drejtésisé dhe i paanésisé

Objektivitetit

Pérgjegjésisé

Marrjes sé vendimeve

Barazisé dhe i mosdiskriminimit
Deburokratizimi dhe eficenca
Mospagimit né procedurat administrative
Gjuha dhe pérkthimi né procedurén administrative
Kontrolli

Parimii Ligjshmérisé (Neni 9 KPA)

 Parimiiligjshmeérisé

- Neni 4 i Kushtetutes: “e drejta pérbén bazén dhe kufijté e veprimtarisé
sé shtetit”

e drejta = térési normash, pra edhe ligji, edhe marréveshjet, edhe té gjitha

burimet e saj, sipas hierarkisé

mbéshtetja kushtetuese: e drejta dhe
hierarkia e normave
té mbéshtetet veprimtaria
administrative né ligje (marréveshje,
kushtetuté): né bazé e pér zbatim té
ligjit

. té mos shkelet/cenohet ligji

. té zbatohet ligji i kohés

. veprimtaria e organeve te jeté
né pérputhje me kompetencat e
parashikuara né ligj

. géllimi i veprimtarisé sé tyre té jeté né

» pérputhje me géllimin e ligjit
. aktet juridike té jené nxjerré né

pérputhje me rregullat materiale dhe
proceduriale (revokim e shfuqizim)

. aktet juridike té jené né pérputhje me
ligjet

. kompetenca / diskrecionaliteti

. Procesi i rregullt ligjor!

. Neni5 -6 etj,
. N. 4iKPA-se

Parimet: Nenet5-9
« Transparenca (n.5)
e Informimi (n.6): - ligji 119/2014
- Transparenca (n.5)
- Informimi (n.6): - ligji 119/2014
« Sekreti shteteror (n.7): Ligji Nr. 8457 “Pér informacionin e klasifikuar
‘sekret shtetéror™ dt. 11.2.1999
- Nese pergjate proceseve administrative - detyrim per
mosperhapje



« Konfidencialiteti (n.8):

- Ruajtje e te dhenave personale apo konflidenciale
 Te dhenat personale (n.9): Ligji

- Mbrojtje, ruajtje, mosperhapje, konfidencialitet

Disa rregullime ne KPA - E drejta e Informimit

Pjesa 4 [Kreu 3 - Té drejtat e paléve gjaté procedurés administrative

. té njihen me dokumentet e dosjes sé késaj procedure, si dhe té
marrin kopje té tyre (brenda 5 ditéve nga paraqitja e kérkesés)

. kur kane té dhéna personale, tregtare ose profesionale, mund té
merren ose pérdoren nga té tretét vetém me pélgimin e individit,
té cilit i pérkasin kéto té dhéna, me perjashtim kur dokumentet do
té pérdoren pér géllime té parashikuara né ligj ose akte nénligjore

. kurdokumentacioni administrohet né formé elektronike, sigurohen
mjetet e nevojshme teknike per t'u njohur

. Kopjet e dokumenteve me pagese

Pjesae 7 - Njoftimi

« Organi publik komunikon veprimin administrativ ose veprimin

procedural me ané té njoftimit

- Verbalisht

- dokumenti i shkruar té njoftohet me posté, mjete elektronike, faks
apo njoftim formal

Ligje te posacme parashikime specifike per te drjten per informim

Nr.119/2014
PER TE DREJTEN E INFORMIMIT

Pa gené nevoja té vértetojé se ka njé interes personal

Detyrueshmériné e organit pér té dhéné informacion pérveg rasteve

té parashikuara né ligj (shih n. 17)

« Sa me shpejt: jo me vone se 10 dite pune (ose shtyhet per shkaget ne ligj..) ose 15 kur organi
eshte i ndryshem nga ai ku u depozitua kerkesa. (shih n. 15)

« Pa u diskriminuar

« Me mjete té efektshme

« Pa pagese: kosto sherbimi / ndihma juridike

Te dhenat personale - Legjislacioni

* Kushtetuta

» Aktet Ndérkombétare

« Ligji pér mbrojtjen e te dhénave Personale: Ligji Nr. 9887,10.3.2008,
indryshuar

« Kodi i Procedurave Administrative - Ligji nr. 44/2015 nga data
28 maj 2016

« Ligji pér Kundérvajtjet Administrative

« Akte nenligjore te Komisionerit

Ndihma aktive - n. 10

« Mos dija - jo perkegesuese e interesave
« Informon palét mbi:
- té drejtat dhe detyrimet e tyre
- informacionin e lidhur me procedurén
- Paralajméron pér pasojat ligjore té veprimeve ose
mosveprimeve té tyre
- Akses elektronik - jo e deyrueshme

Ushtrimiiligjshém i diskrecionit

*N.11- Diskrecioni ushtrohet ligjérisht kur:

. éshté i parashikuar me ligj

. nuk tejkalon kufijté e ligjit

. zgjedhja e organit vetém pér té arritur objektivin pér té cilin éshté

. lejuar diskrecioni dhe éshté né pérputhje me parimet e KPA

. zgjedhja nuk pérbén njé shmangie té pajustifikuar nga vendimet e

. méparshme té marra nga i njéjti organ né raste té njéjta apo té
ngjashme

Shihni dallimin nga kuptimi i KPA te vitit 1999!

Parimii proporcionalitetit - Neni 12

« Kufizimet e té drejtave individuale, ose cenimet e interesave legjitimé
- proporcionale

SUPPORT TO ALBANIAN CIVIL SERVICE REFORM
vinning Project AL 12 IBOT C



- Kujtojme n. 17 te Kushtetutes!
« Proporcional kur :
- i nevojshém pér té arritur géllimin e pércaktuar me ligj dhe e arrin
até me mjetet dhe masat qé cenojné mé pak té drejtat apo interesat
legjitimé té palés;
- i pérshtatshém pér té arritur géllimin e parashikuar né ligj; dhe
- né pérpjesétim té drejté me nevojén qé e ka diktuar até.

Parimi i drejtésisé dhe paanésisé - Neni 13

. té gjitha subjektet trajtohen né ményré té ndershme dhe té paanshme

. kerkon vleresim teresor te situatave dhe trajtim te ndershem te tyre

e jopreferenca ndaj njerit apo tjetrit grup te interesuar

e garantohet paanshmeri edhe me tej nga KPrA

. Pjesa e trete - Garantimi i paanshmérisé / N. 37 - 42 i KPAse

. Ligji nr. 9049, daté 10.4.2003 "Pér deklarimin dhe kontrollin
e pasurive, té detyrimeve financiare té té zgjedhurve dhe disa
népunésve publiké” (i ndryshuar);

. Ligji nr. 9131, daté 8.9.2003 “Pér rregullat e etikés né administratén
publike”;

. Ligji nr. 9367, daté 74.2005 "Pér parandalimin e konfliktit té
interesave né ushtrimin e funksioneve publike” (i ndryshuar);

. Ligjet e posacme!

Konfliktiiinteresave:
. pér shkak vendimmarrje
- faktit, i mundshém, né dukje
- rast pér rast, i vazhdueshém
. pér raste té vecanta (absolut!)

Ligji PKI: hapat metodologjiké (*ILDKPKI)

. Llojet e konfliktit te interesit:
- Faktik, i mundshém dhe i dukshem
- rast per rast dhe i vazhdueshem
- ndalime absolute

* Hapat metodologjike:

. Cilat jané detyrat dhe kompetencat konkrete e té detajuara té
zyrtarit né fjalé?

. Aka ai kompetencé thelbésore e pércaktuese né vendimmarrjen pér
nxjerrjen e akteve normative dhe/ose individuale konkrete?

. Cila éshté sfera (hapésira, fusha) e ndikimit té kétij akti?

. Sa i forté éshté ndikimi i kétij akti né kété sferé?

. Cilat jané interesat private té zyrtarit né fjalé?

. Cfaré mundésish ka qé akti té ndikojé interesat private té kétij zyrtari
né favor teé tij?

. Cfaré mundésish ka gé interesat private té zyrtarit té ndikojné
negativisht rolin e tij né vendimmarrjen pér kété akt?

. A ka njé lidhje té forté shkak-pasojé ndérmjet interesave dhe aktit,
e tillé qé vendimmarrja publike té& mund té jeté, pér kété shkak dhe
vetem pér té, njé vendimmarrje e padrejté?

Parimii objektivitetit -n. 14

. organet publike marrin né konsideraté dhe i japin réndésiné e duhur
- té gjitha kushteve
- té gjitha té dhénave
- té gjitha provave, gé

. lidhen me procedurén administrative

Parimi i pérgjegjésisé, - Neni 15 dhe Ligji Nr. 8510, date 15.7.1999

* mbajné pérgjegjési pér démet gé u shkaktojné paléve, né pérputhje me
legjislacionin pérkatés
- Masat disiplinore
- Vepra penale
- Pergjegjesia jashtekontraktore

Pergjegjesm jashtékontraktore: Ligji Nr. 8510, dt 15.7.1999:
kryejne veprime a mosveprime te kunderligjshme;

. kryejne veprime a mosveprime te ligjshme, por sjellin demtimin e
interesave te ligjshme te personave fizike a juridike private;

. megjithese kryejne veprime a mosveprime te ligjshme, u shkaktojne



nje dem te pabarabarte subjekteve te cileve u drejtohet ky veprim
amosveprim;

. per shkak te mosfunksionimit te mjeteve teknike me te cilat organet
e administrates shteterore ushtrojne veprimtarine e tyre, persona
fizike a juridike private cenohen ne interesat e tyre te ligjshme;

. shkaktojne nje rrezik te vazhdueshem personave fizike a juridike
private.

 Cilimban pergjegjesi? |nstitucioni

¢ Poindividi vendimmarres?

Parimi: kur demi vjen si rezultat i ushtrimit te funksionit shteteror nuk
mbajne pergjegjesi, por
- Ne rast se provohet se kane vepruar me kegbesim, po
- Ne rast se po, organi duhet te paguaje personin e demtuar
dhe me pas ta kerkoje shperblimin e demit nga punonjesi zyrtar.

Llojet e shpérblimit té démit

¢ Llojet e demit
- Demi pasuror
- Dem jo pasuror:
* Llojet e shperblimit te demit
- Zhdukja e shkageve
- Kthim
- Shperblimi
- Demi moral: gjithmone shperblehet me te holla
« Faji i te demtuarit!
» Afati:

- brenda 3 vjetesh nga casti kur i demtuari merr dijeni per demin
dhe organin ge e ka shkaktuar ate

Pérjashtimi nga pérgjegjesia

« AP nuk pergjigjet per demin e shkaktuar kur:

- demi nuk do te mund te shmangej edhe nese do te ishte
treguar kujdesii duhur gjate ushtrimit te
funksioneve shteterore, ne pajtim me rrethanat.

- Kjo nuk zbatohet ne rastin e mosfunksionimit te
mjeteve teknike.

Parimi i marrjes sé vendimeve - Neni 16

DETYRIMI per vendimmarrje!
1. Organet administrative marrin vendime pér :
- pér té gjitha ¢éshtjet e ngritura nga njé palé
2. Afatii marrjes sé vendimeve: sa me pare, sipas nje afati te caktuar nga
vete ligji i posacem apo vete organi !

Parimi i barazise dhe proporcionalitetit - Neni 17

. origjine kushtetuese - barazi e subjekteve para ligjit (n. 18 i

Kushtetutés)
e jodiskriminim - Kushtetuta, KEDNJ
. Interpretim:

- dy raste individuale objektivisht té njéjta, trajtohen njesoj nga
administrata

- dy raste objektivisht té ndryshém, trajtohen ndryshe nga
administrata

- Praktika e meparshme e organeve te administrates
respektohen, me perjashtim te rasteve kur ekzistojne arsye
té forta njé praktiké e paligjshme s'mund té justifikohet me
kété parim trajtimi i ndryshém i céshtjeve mund edhe té
justifikohet pa shkelur parimin nese rrethanat e kerkojne kete

* Diskutime rastesh!

Parimii eficencés dhe deburokratizimit - Neni 18

e jondonje forme e caktuar e procedures administartive.

. zhvillohet sa mé shpejt té jeté e mundur, por jo mé voné se afati
kohor i parashikuar me ligj pér té.

. procedura me sa mé pak kosto pér organin publik dhe pér palét.



|

Parimi i mospagimit té shérbimit - Neni 19

. nuk paguhen sherbimet e administrates
. perjashtim: kur ligji parashikon tarife:
- Jo me e madhe se kosto e sherbimit.
. jo pagesén e tarifave edhe kur parashikohet me ligj, kur palét jané
né pamundési pér té paguar.

- N. 96i KPAse parashikon perfundimin e procedimit
(pra mosofrimin e sherbimit) kur parashikohet pagese per
procedim dhe ajo nuk eshte kryer sipas ligjit dyfishin e
shumés brenda 10 ditéve
* Shembuj edhe nga ligji 119/2014

Gjuha dhe pérkthimi né procedurén administrative n. 20

. Procedura né gjuhén dhe shkrimin shqip

. Nése kérkesa né gjuhé té huaj - kerkohet shqip

1. Afati i paragitjes se kerkeses i resepktuar

2. Lihet nje afat per depozitimin ne shqip: nese respektohet, 1i plotesuar
3. Organit publik i rrejdh afati pas marrjes ne shqip te kerkeses

4. Nese nuk i lihet nje afat pales per depozitimin ne shqip - kerkesa quhet
e pranuar

Parimi i Kontrollit adminsitrativ. gjyqgesor dhe tjeter - neni 21KPA
Qéllimi: té mbrohen té drejtat kushtetuese dhe ligjore té personave privaté
nga veprimaria administrative

« Legjislacioni:

¢ Kushtetuta

KPrA - Pjesa e gjashté - mjetet ligjore administrative, n. 128 - 146
ankimi administrativ
- Ankimi administrativ ndaj aktit admi-nistrativ ose mosveprimit
té organit publik
- kundérshtimi administrativ ndaj njé veprimi tjetér
administrativ nén regjimin e sé drejtés administrative
. Rishikimi

. ! Pala nuk ka té drejté té ushtrojé pér sé dyti mjetet ligjore
administrative pér té njéjtén ¢éshtje.

Ligji 49/2012 - Pér organizimin dhe funksionimin e gjykatave
administrative dhe gjykimin e mosmarréveshjeve administrative

. Ne parim pas shterimit te ankimit administrativ

. Shqyrton cdo veprim e mosveprim administrativ

. Shqyrtimi per paligjshmeri e rregullsi

. Kontrollohen sa akte individuale aq ato me karakter te pergjithshem
. Barra e provés: né njé pjesé té rasteve tek organi administrativ!



Dokumenti 2: Pérkufizimet (Fillestar/i thelluar) Akti administrativ individual /kolektiv
Nga Z. Yves DOUTRIAUX

. Njé akt administrativ individual apo kolektiv krijon, ndryshon apo
Ky projekt financohet nga Bashkimi Evropian

shuan njé marrédhénie juridike konkrete, né favor apo kundér njé

P subjekti individual apo subjekteve kolektive té ligjit (persona fiziké
o % apo juridiké). KPA pérshkruan format (pér shembull ¢éshtjet ku
P duhet arsyetuar akti administrativ - Neni 100), kushtet pér hyrjen

né fuqi -104, té ligjshmérisé sé tij - 107, anulimin apo shfugizimin e
tij - 113-119.

Projekt Binjakezimi AL 12 B OT O1 «  Njé akt kolektiv pérbéhet nga akte té ndryshme individuale:

shembuj: njé listé me népunés civilé té ngritur né pérgjegjési, qé
kané té njéjtén gradé dhe anétaré té té njéjtés trupé.

“Mbéshtje pér Reformén e Shérbimit Civil” Akt garancie
. "Akt garancie” (Neni 103): njé akt népérmjet té cilit njé organ publik
Aktiviteti 1.2: Zbatimi i Ligjit pér Procedurat Administrative mund té sigurojé se ai do té nxjerré ose nuk do té nxjerré njé akt té
caktuar administrativ né njé daté té mévonshme. Kjo mundési, e cila
Pérkufizimet u jep garanci ligjore subjekteve té ligjit, duhet té parashikohet né
22-26 Shtator 2016, Tirané ligj té vecanté. Njé akt garancie rrit pérgjegjésiné e administratés.

. Pér shembull (Fr) njé “certifikate ndértimi” e njé pushteti vendor pas
kérkesés sé njé pronari té njé prone té paluajtshme éshté garanci gé
aktet nénligjore qé kufizojné té drejtat mbi pronésiné si dhe taksat e
ndértimit nuk do té ndryshojné gjaté 18 muajve pas léshimit té késaj
certifikate. Né kété ményré, ky pronar mund té planifikojé né ményré

Véna

Veprimi administrativ té sigurt kérkesén e tij pér njé leje ndértimi.

. Pa njé ligj té posagém, akti i garancisé nuk mund té detyrojé
“Veprimi administrativ” éshté administratén, pasi gytetarét nuk kané té drejta gé ndalojné
. “Akti administrativ” ndryshimin e legjislacionit, gjé qé éshté gjithmoné e mundshme
. "Kontrata administrative” (vendimmarrja i pérket organit publik) dhe né disa raste mund té
. “Cdo veprim tjetér administrativ" jeté edhe i nevojshém (ndryshojné rrethanat, vullneti i njerézve,

zgjedhje) ...).

“Veprimtaria administrative” éshté térésia e veprimeve dhe akteve qé
pérbéjné dhe shprehin vullnetin e administratés publike si dhe ekzekutimin
e vullnetit



Akti normativ nénligjor

“Akti normativ nénligjor” : rregull i pérgjithshém, i vendosur nga njé
organ publik kompetent. Sipas Nenit 2 pika 3 te KAP, kodi aplikohet
pér ga sa éshté e mundur edhe me aktet normative nénligjore. Njé
rregull i pérgjithshém nuk éshté specifik pér njé person individ té
caktuar; ai duhet té botohet né njé fletore zyrtare dhe nuk mund tu
komunikohet individéve me posté apo mjete té tjera.

Shembuj:

Njé plan rregullimi qyteti i miratuar nga njé késhill bashkie (njé leje
ndértimi éshté njé akt administrativ individual i cili bazohet né akte
ligjore e nénligjore - plani i gytetit - i cili duhet té pérputhet me
dispozitat ligjore dhe hierarkiné e ligjeve dhe akteve normative).
Aktet nénligjore té geverisé (dekretet normative) pér té véné né
zbatim dispozita specifike té njé ligji (té deleguara Qeverisé nga
Parlamenti, ish KPA 59.7 - kérkesa me mjete elektronike - ose
76.3-shérbimi me njé ndalesé/sportel).

Diskrecioni i njé organi publik

"Diskrecion” (hapésira e vlerésimit) e njé organi publik: kur njé
dispozité ligjore pérdor foljen “mund"” kur i delegon geverisé detyrén
pér té precizuar veprimet e miratuara nga Parlamenti, ky i fundit ia
|é diskrecionin geverisé, duke i dhéné hapésiré pér té manovruar, né
pérzgjedhjen e ményrés konkrete pér arritjen e synimeve teé ligjit.
Qeveria madje mund té jeté e liré té mos miratojé njé dekret (akt
nénligjor). Né rastin e kundért, nése ligji thoté qé Qeveria miraton -
ose do té miratojé - njé dekret, ajo nuk ka diskrecion dhe do té ishte
e paligjshme té mos e miratonte pas njé vonese té caktuar (¢éshtja
Conseil d’Etat: mé shumé se 18 muaj, me pérjashtim té rasteve kur
ka véshtirési teknike, gé Qeveria duhet té provojé pérpara sesa
gjykata administrative apo geveria té ndryshojné pas zgjedhjeve té
pérgjithshme).Shembuj:

Njé késhill bashkiak mund té miratojé me diskrecionin e tij njé plan
qyteti me densitet té larté urban, ose né té kundért té stabilizojé
densitetin. Por njé ligj mund ta detyrojé pushtetin vendor té ndértojé
me njé raport té caktuar mes ndértimeve té reja dhe ndértimeve

sociale. Né rastin e dyté, pushteti vendor nuk ka diskrecion.
Kontrolli i gjygésorit mbi njé akt administrativ éshté mé i forté né
rastin e "kompetencave té kufizuara” sesa kur organi publik ka
diskrecion. Né rastin e dyté, gjykata do ta kufizonte kontrollin e saj
mbi organin publik.

Kontratat Administrative

Kontratat Administrative (Nenet 120-126): marréveshje mes dy apo mé
shumé personave, ku té paktén njé prej paléve kontraktuese éshté njé
organ publik. Shembuj:

Njé kontraté ndértimi me njé kompani private ndértimi, té
pérzgjedhur pas njé tenderi publik pér ndértimin e njé ndértese/
infrastrukture publike

Kontraté pér rekrutimin e njé punonjési administrativ (kur ky
punonjés nuk rekrutohet népérmjet njé provimi dhe nuk éshté
népunés civil karriere)

Delegim i kontraktuar nga njé organ publik tek njé kompani private
apo organ tjetér publik, gé ky i fundit té ofrojé njé shérbim publik
(psh. mensa e njé shkolle publike)

Partneritet privat-publik ku njé kompani private do té ndértojé,
financojé dhe mirémbajé njé pajisje publike pérkundrejt njé pagese
giraje té organit publik pér njé numér té caktuar vitesh (njé burg;
né Paris: Ministria e re e mbrojtjes; gjykata e shkallés sé paré...).
Shtetet qé kané borxhe jané té detyruar té lidhin PPP nése duan té
financojné infrastrukturén e tyre té nevojshme.

Kontraté mes qgeverisé gendrore dhe njé geverie rajonale me
detyrime té pérbashkéta financiare, pér té ngritur pajisje/
infrastruktura publike.

Ekzistojné kontrata administrative “false”: geveria mund té firmosé
me njé sektor ekonomik té caktuar angazhime té pérgjithshme pér
krijimin e vendeve té punés apo investime. Njé kontraté e tillé éshté
dokument politik dhe nuk mund té anulohet nga njé gjykaté apo té
pérdoret nga njé gjykaté pér té angazhuar pérgjegjésiné financiare
té organit publik.



Kompetenca Administrative (Nenet 22-29)

Né njé shtet té sé drejtés, organet publike mund té vendosin vetém nése

jané kompetente apo jo pér Iéndén e caktuar né kohén dhe vendin e

caktuar (ratione materiae, temporis et loci) (territoret né nivel kombétar,

rajonal dhe vendor). Kufizimet e kompetencave vendosen nga:

. Kushtetuta: Kuvendi vs. Qeveria, Presidenti vs. Késhilli i Ministrave,
pushteti gendror vs. Pushteti vendor, né njé shtet federal;

. Aktet ligjore dhe nénligjore.

. Gjykatat kontrollojné nése njé akt i kundérshtuar éshté vendosur nga
njé organ kompetent: nése jo, akti shfugizohet.

. Kompetenca dhe firma mund té delegohen nése njé akt ligjor apo
nénligjor i botuar e lejon kété. Ushtrimi i kompetencés éshté i
detyrueshém. Né parim, nuk lejohet nén-delegimi.

Organet Publike

Organi publik éshté njé njési ligjore e cila ofron shérbime publike né
interesin e pérgjithshém té qytetaréve. Administrata publike, pushteti
vendor, njésité publike ligjore autonome nén kontrollin e tyre, té cilat
ofrojné shérbime publike specifike (arsimi: universitetet; shéndeti publik:
spitalet; kultura: muzeté apo teatrot publiké...) jané organe publike.
Shérbimet publike (Fr) mund té ofrohen nga njési private népérmjet
delegimit me ligj (urdhrat profesionalé pér profesionet e normuara,
dhomat e tregtisé, federatat e sporteve...).

. Kéto njési ligjore respektojné dispozitat e KPA (Neni 2).

. Vendimet dhe veprimtarité e organeve publike kontrollohen nga

gjykatat administrative.

Pala (Neni 33)

. Pala éshté njé person fizik apo juridik qé bén kérkesé pér njé
proceduré administrative apo éshté subjekt i njé procedure
administrative té nisur nga njé organ publik. Shembuj: njé pronar
qé kérkon leje ndértimi; njé taksapagues, njé pérdorues i shérbimeve
publike (student, i burgosur, i huaj qé aplikon pér vizé ose leje
géndrimi, kompani gé aplikon pér grant...), sindikaté e népunésve

civilé gé mbron interesat specifike té anétaréve té saj, njé OJF
mjedisore qé kérkon shfugizimin e njé akti nénligjor gé ndikon né
mbrojtjen e mjedisit.

. Interesat e njé pale té interesuar mund té cenohen nga njé vendimi
njé organi publik. Shembull: njé fginj i njé personi qé aplikon pér leje
ndértimi. Si palé e interesuar, fginji mund té apelojé kundér lejes sé
ndértimit tek autoriteti apo gjykata kompetente;

. KPA saktéson té drejtat (pér pjesémarrje, pér tu dégjuar, pér akses
né dosje, pér tu mbrojtur...) dhe detyrimet (pér té zbatuar vendimin
administrativ) té paléve né procedura administrative.

. Njé palé né njé proceduré administrative mund té jeté edhe njé
organ publik tjetér: njé njési vendore apo urdhér profesional qé
bén kérkesé pér njé procedim administrativ tek njé geveri gendrore
(grant, ndryshim ligji, botim dekreti...).

Procedura Administrative

. “Procedura administrative »: proces (i parashikuar nga KPA,
pjesa IV, Neni 33 e pasardhés). Ajo éshté veprimtaria e organit
publik me géllim pérgatitjen dhe miratimin e veprimeve konkrete
administrative, ekzekutimin e tyre, dhe rishikimin tyre me mjetet
ligjore administrative.

. Pjesa IV e kétij kodi pérshkruan procesin nga fillimi, me kérkesén
e palés(ve) té interesuar, ose «proprio motu», me iniciativén e njé
organi publik, me pjesémarrjen e njé pale dhe té palés sé interesuar
deri né vendimin pérfundimtar.

. Cdo dité ka mijéra procedura administrative: p.sh.

. Procesi népérmijet té cilit njé organ publik refuzon/pranon njé
kérkesé pér leje ndértimi; refuzon/léshon njé leje drejtimi automjeti;
jep/refuzon njé grant; rekruton njé népunés civil; firmos njé kontraté
me njé furnizues, etj.

. Procedura administrative pér miratimin e njé akti individual zakonisht
ndryshon nga procedura administrative pér miratimin e njé akti
nénligjor. Shembull: akti administrativ individual i béhet i ditur palés
sé interesuar, kurse, si rregull i pérgjithshém, akti nénligjor botohet
né njé fletore zyrtare.



Veprime té tjera administrative (Neni 126)

«Veprim tjetér administrativ» ¢do formé e njéanshme e veprimtarisé sé
organit publik né ushtrimin e funksioneve té tij publike, gé nuk plotéson
kriteret pér té gené akt administrativ apo kontraté administrative, dhe
sjell pasoja juridike pér té drejtat subjektive dhe interesat legjitime ( Neni
126 KPA)

Shembuj: rekomandim i dhéné nga njé komision késhillimor;
dokument i brendshém gé interpreton dhe udhézon mbi ményrén
e zbatimit té njé dekreti administrativ brenda njé organi publik té
caktuar; qarkore; organizimi i brendshém i njé shérbimi publik;
ndryshimi i postit té njé népunési civil pa i ndryshuar pagén,
pérgjegjésiné dhe vendndodhjen gjeografike.

Tashmé me kodin e ri, veprimet e tjera administrative mund té
atakohen népérmjet kundérshtimit administrativ, gé nuk ka gené
e mundur sipas kodit té& méparshém. (Neni 128/3/ii)

Dokumenti 3: Aktet administrative (98-118- fillestar)
NgaZ. Yves DOUTRIAUX

Aktet administrative (98-118)

Njé formular me shkrim; njé formular elektronik, sa vien edhe
mé shumé (e-administrata), por né rast té njé akti administrativ
individual, organet publike duhet té kujdesen pér ndarjen digjitale
qé pérjashton disa kategori té caktuara té popullsisé gé mund té mos
kené akses né internet dhe tek teknologjité e reja (pakicat, personat
dhe grupet e disavantazhuara, vulnerabil, dhe té margjinalizuara).
Administrata duhet té miratojé dhe té zbatojé udhézimet mbaré
botore pér aksesueshmériné e pérmbajtjes sé éeb-it (1999) pér
personat me aftési té kufizuara.

Akti verbal (i rrallé dhe jo i rekomanduar) duhet té konfirmohet né
formé té shkruar. Heshtja éshté njé akt verbal (refuzon té veprojé pas
kérkesés sé njé pale pas njé periudhe té caktuar té pércaktuar me akt
ligjor apo nén-ligjor - neni 97 «miratimi né heshtje »). Franca kohét
e fundit ka pérmbysur parimin sipas té cilit heshtja administrative
2 muaj pas njé kérkese pér té vepruar do té thoté refuzim, né
parimin se «heshtja do té thoté pranim pér té vepruar», ndérkohé
qé jané parashikuar shumé pérjashtime dhe ky parim i ri nuk éshté
i pranueshém né rastet e normave nén-ligjore, aktit financiar,
papajtueshmérisé me njé traktat ndérkombétar, mbrojtjes sé rendit
publik, marrédhénieve ndérmjet administratave dhe punonjésve té
tyre.

Kérkesat formale, arsyetimi (99-101)

Emriiorganit publik gé nxjerr aktin, palét té cilave ai u drejtohet (nuk
ka palé né rastin e akteve nén-ligjore), data, baza ligjore.

Arsyetimi (neni100): situata faktike ,rezultati i hetimeve, baza ligjore,
pérdorimi i diskrecionit sipas rastit. Fr vetém disa akte individuale té
caktuara duhet té arsyetohen: aktet qé kufizojné liriné e ushtrimit,
sanksionet, kufizimet, shfuqizimi i njé ish akti gé ka dhéné njé té
drejté apo avantazh duke kundérshtuar njé parashikim, refuzuar njé



avantazh, gé éshté njé e drejté pér personat qé pérmbushin kushtet
ligjore, qé refuzon njé autorizim, gé refuzon njé ankim administrativ
kur njé ankim i tillé éshté i detyrueshém, pérpara kérkesés né njé
gjykaté. Pérjashtimet shqiptare: me ligj, kur akti éshté njé pranim i
ploté, miratimi i bordeve, jurive, komisioneve, shpalljes sé njé aktit
kolektiv administrativ.

Pjesa urdhéruese, koha e hyrjes né fugi, e drejta e ankimit
administrativ dhe né gjykaté, afati, ményra e llogaritjes sé tij.
Nénshkrimi, emri dhe mbiemri i zyrtarit

Kushte shtesé 102

Njé akt administrativ mund té shogérohet me kushtet: ngjarje e pasigurt
qé do té sjellé njé té drejté, pérfitim apo barré, njé daté apo njé afat
(mundési gjaté sé cilés éshté i mundur njé autorizim: (Fr) kérkesé pér té
hapur krevate shtesé né njé spital publik apo privat),njé kusht ligjor shtesé.

Aktigarancisé

Akti i garancisé (neni 103): njé akt népérmjet té cilit njé organ
publik mund té ofrojé siguri se ai do té nxjerré njé akt apo nuk do
té nxjerré njé akt administrativ né njé fazé té mévonshme. Njé
mundési e tillé, gé ofron siguri ligjore pér subjektet e sé drejtés,
duhet té parashikohet me ligj té vecanté. Njé akt garancie angazhon
pérgjegjésiné e administratés.

Pér shembull (Fr) njé geveri vendore «certifikaté ndértimi» me
kérkesé té njé pronari té njé pasurie té paluajtshme éshté njé
garanci gé rregulloret qé kufizojné té drejtat e pronésisé dhe tatimet
e ndértimeve nuk do té ndryshojné gjaté 18 muajve gé ndjekin
nxjerrjen e késaj certifikate né ményré gé ky pronar té mund té
planifikojé né ményré té sigurt kérkesén e tij pér njé leje ndértimi.
Pa njé ligj specifik, akti i garancisé nuk mund té angazhojé
administratén pasi nuk mund té keté njé té drejté qytetare kundér
ndryshimit té ligjit gé éshté gjithmoné e mundur (diskrecionin
i organit publik) dhe mund té jeté e nevojshme né disa raste (
ndryshojné rrethanat, vullneti i personave, zgjedhjet ...).

Fillimi dhe mbarimi, efektet prapavepruese 104,105

. Njoftimi i njé akti individual tek pala e interesuar éshté njé kusht pér
té sjellé efekte ligjore pér kété palé. (Fr) aktet nén-ligjore publikohen
né njé revisté zyrtare (Shgipéri Neni 106); disa akte kolektive (ngritja
né detyré e sé njéjtés gradé, népunés civilé té trupave) publikohen;
njé leje ndértimi duhet té shpallet pér 2 muaj.

. Né rast té miratimit né heshtje (97) akti administrativ né heshtje
sjell pasoja ligjore né ditén e skadimit té afatit té pércaktuar nga
norma ligjore/ nén-ligjore. Fr: kérkesa e palés duhet té publikohet
nga administrata pérfshiré datén e akteve administrative potenciale
té kérkuara gé hyjné né fuqi né rastin kur administrata nuk do té
vendoste pér kérkesén brenda afatit; njé publikim i tillé do té jepte
efekte ligjore pér palét.

. Njé hyrje e mévonshme né fugi mund té vendoset me kusht gé té
jeté pjesé e aktit té njoftuar.

. Fundii aktit administrativ: anulim, shfugizim.

. Né parim njé akt nuk ka efekt prapavepruese. Pérjashtime :

. - njé vendim gjykate gé prish njé akt ka efekte prapavepruese; njé
shfugizim nga administrata konsiderohet sikur ai nuk ka ekzistuar
asnjéheré. Por njé akt qé ka sjellé té drejta pér palét nuk mund té
shfugizohet pas njé kohe té caktuar.

. - nése efekti prapaveprues jepet nga ligji.

Ligjshméria, pavlefshméria 107-112

. 107: parimiiligjshmérisé sé aktit administrativ -cf neni 4- né njé shtet
té sé drejtés (kompetenca, kérkesat ligjore)
. Pavlefshméria:

- kundérshtim flagrante me KPA apo legjislacionin ne fugqi,
(kompetenca,procedura, forma),

- té nxjerra népérmjet mashtrimit, kanosjes, mitémarrjes,
konflikt interesi, falsifikimit apo njé veprimi tjetér qé pérbén
vepér penale;

- ekzekutimi i tij mund té shkaktojé njé veprim té dénueshém;

- Cdo rast tjetér té parashikuar shprehimisht né ligj.




(Fr) pér njé té meté né formé dhe proceduré (pjesémarrja, konsultimi
...): akti éshté i paligjshém vetém nése ky defekt ka cenuar té drejtat
e paléve apo ka efekte né pérmbajtjen e tij. Por, njé akt éshté i
paligjshém nése:
- vendoset nga njé organ publik pa kompetencé;
- &shté né kundérshtim me njé normé mé té larté né hierarkiné
enormave;
- ka njé gabim vlerésimi té fakteve té dukshém né rastin e
diskrecionit administrativ;
- kur kontrolli i gjykatés éshté njé «kontroll i ploté», akti
administrativ /sanksioni nuk éshté proporcional;
- motivet e tij reale jané té ndryshme nga kompetenca géllimi
(détournement de pouvoir).

Efektet e pavliefshmérisé 110

Njé akt absolutisht i pavlefshém konsiderohet se nuk ka ekzistuar
dhe mund té shpallet i pavlefshém ex officio ose me kérkesé, né
¢do kohé, dhe nuk mund té krijojé té drejta; (Fr) (raste té rralla):akt
i nxjerré né mungesé té qarté kompetence, emérimi né shérbimin
civil né njé pozicion pa marré parasysh interesat e shérbimit publik
vetém pér té siguruar njé avantazh.

Pasojat e anulimit dhe shfuqizimit 113-114

Administrata (organin gé ka nxjerré aktin apo organi mé i larté, apo
njé organ tjetér i parashikuar shprehimisht me ligj) mund té anulojé
(efekti prapaveprues) apo shfugizojé (pér té ardhmen) aktin e vet
ex officio .

(Fr):

anulimi me efekt prapaveprues apo shfugizimi i njé akti individual
qé ka krijuar té drejta pér palét éshté i mundur vetém brenda njé
afati 4 mujor dhe nése éshté i paligjshém; pérjashtim né rast té njé
ndihme shtetérore tek njé kompani qé éshté né kundérshtim me
té drejtén e BE.

njé anulim /shfuqgizim i njé akti qé éshté realizuar me ané té

mashtrimit mund té kryhet né ¢do kohé (114.3);
nuk ka afat pér anulimin apo shfugizim nése kushtet nuk plotésohen
mé nga pérfituesi apo nuk jané respektuar (115,102.1 ¢).

Anulimi dhe shfugizimi i njé akti administrativ té ligjshém 116-117

Né cdo kohé (117), vetém nése éshté e nevojshme pér té parandaluar
njé dém serioz pér jetén/shéndetin e njerézve/ siguriné publike dhe
kjo nuk mund té béhet me mjete té tjera qé do té cenonin mé pak té
drejtat e fituara té njé pale; kjo palé do té démshpérblehet (pérveg
fitimit té munguar).

Né ¢do rast tjetér jo mé voné se 5 vjet nga njoftimi.

(Fr): Nuk ka dispozita ekuivalente, duke pasur parasysh parimin e
paprekshmérisé sé njé vendimi administrativ individual té ligjshém
qé ka krijuar té drejta pér palén.



Tema té vecanta
Parimet e procedurés administrative

Dokumenti 1: Parimet e procedurés administrative
(nivei fillestar/i thelluar)
Nga Z. Mladen Mladenov

Rreth parimeve ligjore

1.

4.

5.

Né pérgjithési, parimet jané themelore (bazé) e cdo sistemi (térésia
e elementéve pérbérés ndérveprues apo té ndérvarur nga njéri tjetri,
té cilét formojné njé té téré komplekse).

Ligji éshté njé sistem normativ i sjelljes njerézore (po ashtu i
institucioneve/organizatave).

Brenda Ligjit ka sisteme té ndryshmeligjore, dhe brenda tyre- degé
téndryshmeligjore.

Né ¢do sistem ligjor modern, e drejta administrative dhe Procedura
Administrative pérdorin pothuajse té njéjtat parime.

“Efekti Domino”- Nése njé domino bie, bien té gjitha

Neni 4: Parimiiligjshmérisé

1.

2.
3.

Koncepti i ligjshmérisé (i quajtur edhe Ligjshméria, Sundimi i Ligjit,
etj.)

Sundimi i Ligjit né Republikén e Shqipérisé- Preambula dhe Neni 4.
Traktatii Lisbonés, i cili ka amenduar Traktatin e Bashkimit Evropian
dhe Traktatin themelues té Komunitetit Evropian dhe té Sundimit
té Ligjit.

Rezoluta e Parlamentit Evropian e janarit 2013, me rekomandimet
pér Komisionin, pér Ligjin e Procedurave Administrative té Bashkimit
Evropian (2012/2024(INL) - mé poshteé referuar si “EPR" dhe parimet
e Ligjshmérisé

Neni 5: Parimii transparencés

1.

Njohur me emrat: transparent, administrim i miré, geverisje e mire,
e-geverisje, aksesi i publikut tek informacioni, té dhéna té hapura,
etj.

Céshtjet gjygésore C-39/05 P dhe C-52/05 P, Mbretéria e Suedisé
dhe Maurizio Turco kundér Késhillit té& Bashkimit Evropian, Vendimi i
Gjykatés té Bashkimit Evropian, Luksenburg (Dhoma e Larté), 1korrik
2008- "dyshimet né mendjet e qytetaréve jo vetém né lidhje me
ligjshmériné e njé akti té izoluar, por edhe né lidhje me ligjshmériné
e procesit vendim-marrés né térési".

EPR dhe “Parimi i transparencés” - con né dokumentimin
e procedurave administrative dhe hedhjen e té dhénave té
pérshtatshme té postés marrése dhe dérguese, dokumenteve,
vendimeve dhe masave té mara.

Neni 6: Parimi i informimit

1.

“I'lidhur ngushté” me parimin e transparencés. Transparenca éshté
njé detyrim pér administratén ndérsa informimi éshté e drejta dhe
mundésia e qytetaréve.

Rregullorja Nr. 1049/2001 (EC) e Parlamentit Evropian dhe e Késhillit,
e datés 30 maj 2001, pér aksesin e publikut né dokumentacionet e
Parlamentit Evropian, Késhillit dhe Komisionit- Mé poshté referuar si
“R1049" - “e drejta e aksesit tek dokumentet e institucioneve”.

Neni 7: Parimi i mbrojtjes sé sekreteve shtetérore

1.

2.

Disa informacione gé kané lidhje me sekretet shtetérore, rendin publik
ndérkombétar dhe Evropian duhet té trajtohen me kujdes.

R 1049 - Dokumente sensitive gé burojné nga institucionet
apo agjencité e krijuara nga to, vendet e treta apo organizatat
ndérkombétare, té klasifikuara si “Shumé sekret”, “Sekret”, apo
“Konfidencial” né pérputhje me rregullat e institucionit, té cilat mbrojné
interesat themelore té Bashkimit Evropian ose té njé ose mé shumé
vendeve anétare té tij né fushén e sigurisé publike, mbrojtjes dhe
¢éshtjeve ushtarake.




Neni 8: Parimi i mbrojtjes sé konfidencialitetit

Direktiva 95/46/EC e Parlamentit Evropian dhe Késhillit, e datés 24 tetor
1995, pér mbrojtjen e individéve né lidhje me pérpunimin e té dhénave
personale dhe lévizjen e liré:
- Té dhéna mbledhur pér njé géllim specifik, té garté, dhe té
ligishém, e qé nuk do té pérdoren mé tej pér asnjé
tjetér qéllim;
- Té pérshtatshme dhe jo té tepruara pér sa i pérket géllimit pér
té cilat jané mbledhur;
- Té sakta; hapa té arsyeshém duhen marré pér té siguruar gé
té dhéna té pasakta ose té paplota té fshihen ose saktésohen.

Neni 9: Parimi i mbrojtjes sé té dhénave

1. Organipublik ka detyrimin té marré masa pér mbrojtjen, garantimin,
mos publikimin dhe konfidencialitetin e tyre né tre dimensione: té
dhéna té lidhura me aktivitetin tregtar dhe té dhuna té lidhura me
veprimtariné profesionale.

2. Mbrojtja, garancia, mos bérja publike dhe detyrime konfidenciale,
jané té zbatueshme né ményré té ngjashme pér népunésit civilé,
gjaté dhe pas punes publike.

Neni 10 Parimi i ofrimit té ndihmés aktive

1. Detyra procedurale e autoriteteve publike.

2. Kushti procedural “gjithmoné vigjilent".

3. Thelbii parimit &shté té siguroje gjithé palét apo personat e tjerét
té pérfshiré né proceduré jané té afté té ndjekin dhe mbrojné té
drejtat dhe interesat e tyre legjitimé né ményrén mé efektive dhe té
thjeshté té mundur, si dhe informimi i té gjitha paléve pér té drejtat
dhe detyrimet, pérfshiré gjithé informacionin mbi procedurén
dhe t'i paralajmérojé ata mbi efektet ligjore té veprimeve apo
mosveprimeve té tyre.

Neni 11: Parimi i ushtrimit té ligjshém té diskrecionit

1. "Diskrecioni administrativ" kundrejt “administratés sé kufizuar nga
ligji.

2. Vendimi i Gjykatés sé Bashkimit Evropian (Dhoma e Larté) 19 Maj
2009, Komisioni i Komuniteteve Evropiane kundér Republikés
Italiane, Céshtja C-531/06) -. Gjaté vlerésimit nése ky detyrim éshté
pérmbushur, duhet té merret parasysh fakti qé shéndeti dhe jeta e
njerézve renditen té parét ndér pasurité dhe interesat e mbrojtura
nga Traktati, dhe kjo vlen pér Shtetet Anétare pér té pércaktuar
nivelin e mbrojtjes qé ata déshirojné t'i ofrojné shéndetit publik, dhe
ményrén se si duhet té arrihet ky nivel. Duke gene se niveli mund té
ndryshojé nga njéri shtet anétar tek tjetri, Shteteve Anétare duhet
tu jepet diskrecion.

Neni 12: Parimi i proporcionalitetit

1. Neni6iKodit Evropian pér Sjellje té miré Administrative (ECGAB), i
miratuar nga Avokati Evropian i Popullit dhe i miratuar nga Parlamenti
Evropian mé daté 6 Shtator 2001 - zyrtari duhet té sigurojé qé
masat e marra jané proporcionale me géllimin e synuar, edhe
pér té shmangur kufizimin e té drejtave té qytetaréve apo vendosjen
e tarifave pér ta, kur ato nuk jané né njé raport té drejté me géllimin,
si dhe té respektojné balancén e drejté ndérmjet interesave té
personave privaté dhe interesit té pérgjithshém publik.

2. Rezoluta e Parlamentit Evropian (EPR) - nuk duhet té vendosen
barra administrative apo ekonomike, gé jané té tepruara né lidhje
me pérfitimet e pritshme.

Neni 13: Parimi i drejtésisé dhe pa anshmérisé

1. Parimi dy-né 1- paanshméria dhe drejtésia. EPR mban kété géndrim:
2.1. paanshméria:
- abstenimi nga ¢do veprim arbitrar gé ndikon negativisht
tek personat, dhe nga ¢do trajtim preferencial pér ¢farédolloj
arsye.



- pavarésia nga ¢do interes personal (pérfshiré
até financiar), familjar apo kombétar apo nga presioni
politik.

- garanci pér njé balancé té drejté ndérmijet llojeve té ndryshme
té interesave té gytetaréve (biznesi, konsumatorét dhe té
tjera).

2.2. Drejtésia:

- klimé e besimit dhe
- parashikueshméria né marrédhéniet ndérmjet individéve dhe
administratés.

Neni 14: Parimi i objektivitetit

1.

3.

GJEDN], Strasburg, Céshtja e Nuutinen kundér Finlandés, Aplikimi
Nr. 32842/96, Vendimi, 26 Qershor 2000 - “...fakte relevante jané
humbur né ményré té pakthyeshme né té kaluarén dhe pér pasojé
nuk jané té detyruara té ndryshojné. Zgjedhja e normave ligjore té
zbatueshme varet né kété ményré nga ngjarje té pandryshueshme
té sé kaluarés... Njé paracaktim i tillé bazuar né ngjarjet e kaluara ...
éshté njé tjetér gur themelii ligjit té ri."

Ky parim quhet né legjislacionet vendase si “Parimi i objektivitetit
dhe paanshmeérisé” apo “Parimi i pavarésisé dhe paanshémrisé” dhe
“ndérvaret me drejtésiné dhe paanésiné"”.

EPR - administrata abstenon nga ¢do veprim arbitrar.

Neni 15: Parimi i pérgjegjésisé

1.

3.

| njohur zakonisht si “parimi i llogaridhénies"dhe i manifestuar
né pérgjegjésiné pér démin e shkaktuar paléve private gjaté
veprimtarive zyrtare

Neni 13 nga Konventa Evropiane e té Drejtave té Njeriut
(KEDN;j) parashikon se kushdo té cilit i shkelen té drejtat dhe lirité e
parashikuara né kété Konventé, duhet té kené njé mjet ligjor efektiv
pérpara njé autoriteti kombétar, pavarésisht faktit qé shkelja éshté
kryer nga persona gé veprojné né njé kapacitet zyrtar.

Neni 41- “shpérblimii drejté” parashikon qé nése gjykata konstaton

se ka pasur njé shkelje té Konventés dhe té Protokolleve té saj, dhe
nése ligji i brendshém i Palés sé Larté Kontraktore pérkatése lejon
vetém kryerjen e njé zhdémtimi té pjesshém, Gjykata, nése éshté e
nevojshme, duhet ti japé njé shpérblim té drejté palés sé démtuar.

Neni 16: Parimi i vendim-marrjes

1.

Baza e krijimit fillestar té administratés publike. Né legjislacionin e
Shteteve Anétare té BE-sé ky parim njihet edhe si “Fillimi ex officio”
apo “Parimi Ex officio”.

Pér shembull, Kodi Administrativ (i Bullgarisé) né nenin e tij 9 apo
“Parimin Ex officio” parashikon gé sipas termave té specifikuara né
ligj, autoriteti administrativ éshté i detyruar té iniciojé, zhvillojé dhe
pérmbyllé procedurén administrative, pérveg rasteve kur autoritetit
né fjalé i éshté dhéné kompetenca diskrecionale pér té nxjerré ose
jo aktin. Autoriteti administrativ mbledh provat e nevojshme edhe
kur palét e interesuara nuk e kané béré njé kérkesé té tillé. Gjykata
udhézon palét gé ato té mos sjellin prova té rrethanave té tilla gé
kané lidhje me gjykimin e ¢éshtjes. Autoriteti administrativ dhe
gjykata bashképunojné proceuduralisht me palét pér njé zgjidhje
ligjore konfirmuese dhe té drejté té ¢éshtjes e cila éshté objekt e
procedurés, pérfshiré njé zgjidhjen me marréveshje.

Neni 17: Parimi i barazisé dhe mos diskriminimit

1.

Ky parim ka dy dimensione - substancial (material) dhe
procedural. | pari- Kushtetuta e Republikés sé Shqgipérisé né nenin
e saj 18 deklaron se té gjithé jané té barabarté pérpara ligjit.
Preambula e Traktatit té Lisbonés- "vlerat universale... barazia dhe
sundimi i ligjit". Neni 1 nga Deklarata Universale e té Drejtave té
Njeriut nga Kombet e Bashkuara- “té gjitha geniet njerézore lindin
té lira dhe té barabarta né dinjitet dhe té drejta“. Neni 5 “Mos
diskriminimi” nga ECGAB - barazia né trajnim. EPR - “persona gé
jané né situata té ngjashme do té trajtohen né té njéjtén ményré.”

Dimensionin i dyté (procedural) - Céshtja e Krcmar dhe té tjeré
kundér Republikés Ceke, GJEDNJ, Vendimi, 3 Mars 2000 - “Parimi i




barazisé sé arméve, qé éshté njé nga elementét e konceptit mé té
gjeré té njé gjykimi té drejté, kérkon qé ¢do pale t'i jepet mundési e
arsyeshme pér té paragitur ¢éshtjen e saj né bazé té kushteve qé nuk
e véné até né njé disavantazh thelbésor né raport me kundérshtarin
esaj.

Neni 18: Parimi i de-burokratizimit dhe efikasitetit

ECGAB parashikon parimin e “Respektit pér té tjerét”, kur népunésit civil
duhet :

- Té veprojné me respekt me njeri tjetrin dhe me qytetarét,

- Té jené té sjellshém,

- Té jené ndihmues,

- Té jené né kohé,

- Té jené bashképunues,

- Té béjné pérpjekje reale té kuptojné se ¢faré po thoné té tjerét,

- Té shprehen né ményré té qarté,

- Té pérdorin gjuhé té thjeshté.

Neni 19: Parimi i mospagimit né procedurat administrative

1. Sirregull, té gjitha procedurat administrative né té gjitha institucionet
jané pa pagesé. Shpjegimi pér personat privaté (qytetarét dhe
personat juridiké) gé ato kané paguar tashmé ekzistencén dhe
veprimtariné e administratave qgeveritare népérmjet taksave té tyre.
Shpjegimi pér entitetet publike éshté qé buxhetii tyre éshté i njéjté
me buxhetin e institucionit, gé drejton procedurén né disa raste.

2. Si pjesé e politikés sociale té shtetit, nése palét nuk jané né
gjendje té paguajné, ato duhet té mos kené pagesa pér ¢éshtje
konkrete. Kushtet pér njé trajtim té tillé jané né Vendimin e Késhillit
té Ministrave, i cili tregon kategorité qé plotésojné kushtet e
pamundésisé pér té pagur tarifat pér procedurén administrative.

Neni 20: Gjuha dhe pérkthimi né procedurén administrative

1. Neni 14, Pika 1 e Kushtetutés sé Republikés sé Shqipérisé: Gjuha
zyrtare né Republikén e Shqipérisé éshté shqipja.

2. Idejae "njé gjuhe té thjeshté/ té kuptueshme /té aksesueshme”.

3. Udhézuesipérbashkeét praktik pér personat e pérfshiré né hartimin e
legjislacionit té Bashkimit Evropian (miratuar nga Kuvendi Evropian,
Késhilli dhe Komisioni, 22 Dhjetor 1998). Edhe pse ka té béjé me
procedurat legjislative, dispozita e saj éshté njé shembull i miré pér
sjelljen e autoriteteve publike ndaj qytetaréve: terma té thjeshta,
koncepte té thjeshta, gjuha e pérditshme. Nése njé fjalé ka njé
kuptim né gjuhén e pérditshme apo né gjuhén teknike por njé
kuptim té ndryshém né gjuhén ligjore, fraza duhet té riformulohet
né ményré té tillé qé té shmanget ¢do dykuptimési.

4. Konkluzioni duhet té jeté- gjuha né procedurén administrative duhet
té jeté njé gjuhé kushtetuese (administrative), e pérditshme dhe me
mé pak zhargon.

Neni: 21 Parimi i kontrollit

1. Neni 6, pika 1 nga Konventa Evropiane e té Drejtave té Njeriut - né
pércaktimin e té drejtave dhe detyrimeve té tija civile apo te ndonjé
akuze penale kundér tij, té gjithé kané té drejté pér té pasur njé
dégjim té drejté dhe publik brenda njé afati té arsyeshém nga
njé gjykaté e pavarur dhe e paanshme e krijuar me ligj.

2. Rekomandimi5 (pér rishikimin dhe korrigjimin e vendimeve té veta)
nga EPR - mundésia pér administratén pér té korrigjuar gabimet
né cdo kohé me iniciativén e veté apo me kérkesé.

3. Pjesa lll “Tipare té vecanta té ¢cdo mjeti alternativ”, Seksion 1 nga
Rekomandimi Rec (2001)9 i Komitetit té& Ministrave té Késhillit
té Evropés pér Shtetet Anétare pér alternativat pér zgjidhjen e
mosmarréveshjet ndérmjet autoriteteve administrative dhe paléve
private - rishikimet e brendshme duhet té shqyrtohen dhe té
vendosen nga autoritetet kompetente.



Delegimii kompetencés/
Njésia pérgjegjése

Dokumenti 1: udhézuesi i delegimit té kompetencave
pér organet publike

Emrii ekspertit: Z. Timothee Paris, Z. Pierre Calzat
dhe Z. Giancarlo DeFazio

Kontrata e Projektit té Binjakézimit
“Mbéshtetje pér Reformén e Shérbimit Civil né Shqipéri”

Udhézuesi i ministrive dhe organeve publike pér
zbatimin e delegimit té kompetencave

Shénim paraprak

Kéto udhézime jané hartuar pér té ndihmuar ministrité dhe organet
publike né zbatimin praktik té dispozitave té Kodit té Procedurave
Administrative mbi delegimin e kompetencave.

Nenet 28 dhe 29 té Kodit té ri té Procedurés Administrative (delegimi
i kompetencave) si dhe neni 43 i po kétij kodi (njésia pérgjegjése dhe
zyrtari pérgjegjés) né parim i béjné té mundur ¢do organi publik dhe ¢cdo
Ministri té delegojé kompetencat, me disa kushte, tek organe té tjera ose
organe vartése.

Nenet 3 dhe 11 té Ligjit nr. 90/2012 “Pér organizimin dhe funksionimin
e administratés shtetérore”, ku thuhet se administrata shtetérore do té
organizohet dhe funksionon sipas parimeve té unitetit, hierarkisé dhe
dekoncentrimit dhe se Ministrat mund té delegojné autoritetin e tyre tek
funksionarét politiké dhe népunésit civilé té nivelit té larté pér té kryer

detyrat funksionale, jané plotésisht né pérputhje me kété parim.
Pérveg késaj, duhet té respektoni edhe ligjet e posagme qé rregullojné
ministrité tuaja, kur ligje té tilla ekzistojné.

Fusha e zbatimit
Administrata gendrore shtetérore, organet e dekoncentruara

Kéto udhézime zbatohen pér administratén gendrore shtetérore dhe
administratén e dekoncentruar shtetérore, si¢c pércaktohet né ligjin nr.
90/2012. Institucionet e varésisé té pércaktuara né nenin 6 té Ligjit nr.
90/2012 bashké me degét e tyre né territor si dhe prefektét konsiderohen
si organe té administratés shtetérore gendrore ose administrata té
dekoncentruara.

Agjencité e pavarura, té pércaktuara né Ligjin nr. 90/2012 seksioni 4,
mund t'i referohen kétyre udhézimeve.

Pérkufizimet: “Delegimi i kompetencave”, “zévendésimi i
kompetencave” dhe shpérndarje e kompetencave

Né Kodin e Procedurés Administrative dy nene té ndryshme i referohen
procedurave gé cojné né pércaktimin e njé personi tjetér, nga autoriteti
pérgjegjés, pér té kryer kompetencat qé i jané caktuar atij.

. Neni 28, nén titullin “Delegimi i kompetencave dhe zévendésimi i
tyre” ku thuhet se “1. Organet publike kompetente mund té delegojné
kompetencat e tyre ligjore te njé organ tjetér publik. (...)" Neni 29
pércakton procedurén pér té kryer kété delegim.

. Neni 43, nén titullin “Parashikime té pérgjithshme mbi procedurén
administrative”, ku thuhet “1. Né njé proceduré administrative, té
filluar sipas parashikimeve té nenit 41, té kétij Kodi, organi publik
vepron népérmjet népunésit pérgjegjés, té pércaktuar sipas
rregullave té kétij neni (...) 3. (...) Népunési pérgjegjés zhvillon
procedurén administrative dhe né pérfundim propozon me shkrim



vendimin pérfundimtar, ndérsa vendimi merret dhe nénshkruhet
nga personi i pércaktuar nga ligji ose aktet nénligjore. (...)4. N é
rastet e parashikuara nga ligji népunési pérgjegjés, pasi zhvillon
procedurén administrative, vendos pér c¢éshtien me vendim
pérfundimtar dhe e nénshkruan até (...).".

Bazuar né formulimin e kétyre neneve, né titujt e kreréve nén té cilét ata
vendosen, né pérmbajtjen e neneve para ose pas tyre dhe né parimet
e Ligjit pér organizimin dhe funksionimin e administratés shtetérore,
identifikohen tre lloje té ndryshme transferimi kompetencash.

1. Delegimi i kompetencave

Neni 28 i KPA-sé u lejon organeve publike té delegojné kompetencat
e tyre. Nocioni i “organeve publike” duhet té kuptohet i mbuluar si nga
organet publike ashtu edhe nga personat qé kryejné njé autoritet publik
p.sh Ministri. Kjo do té thoté se sipas nenit 28, kompetencat mund té
delegohen ose tek népunésit / institucionet publike té varésisé ose
tek njé institucion tjetér publik (jo i varésisé). Me fjalé té tjera, neni 28
lidhet me delegimin ndérmjet organeve publike dhe brenda veté
organeve publike.

Né kété rast, ndarja e kompetencave ndryshohet (delegimi i
kompetencave mund té krahasohet me até gé né Francé quhet “delegimi
i pushtetit”): kompetencat e pérmendura né delegim transferohen
plotésisht tek organi ose personi tjetér publik, pér kohézgjatjen specifike
té pérmendur né delegim. Pérgjegjésia kalon nga autoriteti delegues, i
cili nuk mund ta ushtrojé mé até, tek autoriteti i deleguar. Pér shembull,
Ministri mund té delegojé kompetencén e tij mbi burimet njerézore tek
drejtori i departamentit té burimeve. Vetém drejtori pastaj mund té
ushtrojé kompetencat e deleguara, té tilla si té emérojé népunés publiké
ose té vendosé sanksione mbi ta.

Delegime té tilladuhet té parashikohen me ligj. Nése ligji nuk i parashikon,
delegimi nuk lejohet: vetém personi i caktuar me ligj ose akt nénligjor
si personi zakonisht pérgjegjés pér té ushtruar kompetencat, do té jeté

ligjérisht né gjendje té nénshkruajé vendimet dhe té marré vendimin
pérfundimtar. Vini re se kjo nuk pengon mundésiné e atij personi pér
té shpérndaré tek personat e tjeré té gjithé procesin e pérgatitjes sé
vendimit, duke pérfshiré masat pérgatitore (procedurén, té drejtén pér
t'udégjuar...).

Pérvec késaj, sipas nenit 28 té Kodit, kompetencat e mbajturasipas ligjeve
ose akteve nénligjore mund t'u transferohen organeve té varésisé. Vini
re se vetém kompetencat e dhéna nga ligjet - por jo nga aktet nénligjore -
mund té delegohen tek njé organ tjetér publik (jo i varésisé).

2. Zévendésimii kompetencave

Zévendésimi i kompetencave i referohet rastit kur njé organ publik
(organi publik ose personii cili kryen njé autoritet publik) delegon tek njé
organ tjetér (zakonisht njé person vartés) mundésiné pér té nénshkruar
njé vendim né emrin e tij kur ai nuk éshté né gjendje té nénshkruajé (pér
shkak mungese té pérkohshme pér shembull). Né kété rast, kompetenca
i mbetet autoritetit delegues. Ai shkarkon veten nga njé detyré e caktuar,
pa hequr doré nga kompetencat e tij. Pérgjegjésia mbetet né nivelin e
tij. Ky autoritet mund té ushtrojé nénshkrimin né ¢do kohé. Zyrtari i cili
merr kompetencén e deleguar nénshkruan pér autoritetin delegues, i cili
mund té ushtrojé veté kompetencén e deleguar, pavarésisht nga vendimi
i delegimit. Né vende té tjera zévendésimi i kompetencave nganjéheré
quhet “delegim i nénshkrimit”.

Njé titull kreu né KPA e pérmend nocionin e “zévendésimit té
kompetencave”, por KPA nuk pérmban asnjé dispozité pér
“zévendésimin e kompetencave”.

Kini parasysh se pér rrjedhojé, zévendésimi i kompetencave nuk
ndalohet shprehimisht. Né fakt, kéto zévendésime jané né disa raste
té pérmendura nga ligje té posagme. Kur ka delegim té tillé, respektohen
parimet e pérgjithshme mbi delegimet / zévendésimet (té jené té sakta,
pér njé kohézgjatje té caktuar, té publikohen ...).



3. Shpérndarja e kompetencave

Nocioni i “shpérndarjes sé kompetencave” nuk pérmendet né ményré
té qgarté né KPA, pasi nuk ka nevojé pér dispozita specifike ligjore. Ai i
referohet mundésisé qé ka drejtuesi i njé njésie pér té shpérndaré
pérgjegjésité gjaté pérgatitjes sé veprimeve administrative (akte
administrative ose kontakte pér shembull) tek vartésit e tij. Kjo fuqi
rrjedh nga parimet e pérgjithshme té hierarkisé dhe dekoncentrimit.

Shpérndarja e kompetencave gjithmoné éshté e lejuar dhe né
parim nuk ka nevojé pér akt té vecanté, pérvec rasteve té pérmendura
né KPA ose né ligjet e posagme. Nése shpérndarja e kompetencave nuk
shogérohet me delegim ose zévendésim té kompetencés, autoriteti i
pérmendur nga ligjet ose aktet nénligjore do té jeté i vetmi ligjérisht i afté
té nénshkruajé ose té marré vendimin pérfundimtar. Por, i gjithé procesii
pérgatitjes mund té kryhet nga népunés / shérbime vartése.

Vini re se kur nga procesi lind njé veprim administrativ né kuptim té
KPA-sé (akt administrativ, kontraté administrative ose ndonjé veprim
administrativ i njéanshém qé ka efekt mbi té drejtat subjektive), neni 43
KPA-sé kérkon gé njésia pérgjegjése pér ushtrimin e kompetencés duhet
té pérmendet shprehimisht dhe zyrtarisht. Prandaj, duhet té merret njé
akt formal. Neni 43 gjithashtu i lejon drejtuesit té njésisé pérgjegjése té
shpérndajé ushtrimin e procedurés tek népunésit vartés.

Neni 43 gjithashtu i lejon personit normalisht pérgjegjés té pérmendur
né ligie ose né aktet nénligjore t'ia delegojé fuginé pér té nénshkruar
vendimin pérfundimtar personit pérgjegjés pér kryerjen e procedurés. Né
kété rast, kemi té béjmé me njé delegim té kompetencave si¢ pérmendet
né nenin 28. Do té respektohen té gjitha kushtet e pérmendura né nenet
28 dhe 29.

Pasojat pér mosrespektimin e dispozitave té kodit:

Nése njé veprim administrativ (vendim ose kontraté) nénshkruhet nga

njé organ i varur ose njé organ i ndryshém nga aii pérmendur né ligjet ose
aktet nénligjore si organi me kompetencat normale, pa pasur njé delegim
té rregullt té& nénshkrimit (ose zévendésim), kjo ndikon né kompetencén
e autorit té vendimit.

Pér pasojé, akti administrativ ose kontrata konsiderohen si té paligjshme
né kuptim té nenit 109 té KPA-sé. Prandaj, akti mund té anulohet nga
organi i apelit ose nga gjyqtari administrativ

Kushtet pér zbatimin e delegimit
a) Me ose paligj té posacém

Mos harroni t'i kushtoni vémendje té vecanté ligjeve té posagme gé kané
té béjné me ministrité dhe organet publike, té cilat vendosin kufij dhe
saktésime né lidhje me kompetencat gé mund té delegohen né ¢do nivel.

Mungesa e ligjeve té posacme ose, né ligje té tilla, i dispozitave
specifike né lidhje me delegimin e kompetencave, nuk e pengon
procesin e delegimit, me kusht qé té respektohen kushtet e
parashikuara né nenet 28, 29 dhe 43 (nése éshté rasti)..

Né njé situaté té tillé, mund té zbatohet drejtpérsédrejti parimi i
parashikuar né Kodin e Procedurés Administrative. Cdo ministér ose
kryetar i organit publik do té pércaktojé fushén e delegimeve té marra
sipas parimeve té neneve 22, 28 dhe 29 té KPA-sé..

b) Fusha e delegimit

Né aktin e delegimit té kompetencave (ose i zévendésimit kur autorizohet

nga ligjet e posacme) duhet té pérmenden shprehimisht:

a) kompetencat e deleguara;

b) financimi i detyrave té deleguara;

¢) institucioni i ngarkuar me mbikéqyrjen, si dhe objekti e instrumentet
e mbikéqyrjes;

¢) kriteret e ndérprerjes dhe mekanizmat pér kryerjen e detyrave té



deleguara, né rast té ndérprerjes sé delegimit;
d) datén e fillimit té ushtrimit kompetencave té deleguara

Cilido qofté pozicioni juaj né administratén shtetérore, jeni caktuar té
ushtroni detyrat e pércaktuara né misionin tuaj. Procedura e delegimit
do té konsiderohet si njé mjet efikasiteti administrativ. Mund té
delegoni vetém njé pjesé té kompetencave tuaja, té pércaktuara me
ligje dhe rregullore dhe, né cdo rast, duhet té mbikéqyrni ushtrimin e
kompetencave té deleguara né parim, sipas parimit té hierarkisé.

Pér njé zbatim té miré té delegimit té kompetencave, si autoritet
delegues do té nxirrni udhézime pér ekzekutimin e kompetencave té
deleguara, gé jané detyruese pér organet e deleguara.

Kur éshté rasti, né rast kompetencash qé duhet té delegohen né ményré
té pérséritur, autoriteti delegues miraton aktin e delegimit pér té gjithé
kategoriné e kompetencave, né vend gé té miratojé aktet rast pas rasti.
Kategoria duhet té pércaktohet me saktési té mjaftueshme.

Pér mé tepér, akti i delegimit pérmban njé detyrim specifik té autoritetit
té deleguar pér té raportuar né ményré periodike tek autoriteti delegues
pér ushtrimin konkret té kompetencave té deleguara.

c) Publikimi

Duket se shumé delegime nuk jané publikuar.

Por, sipas neneve 98 dhe 99 té KPA-sé, delegimet duhet té publikohen
né Fletoren Zyrtare. Kjo proceduré éshté e detyrueshme edhe pér
organet e dekoncentruara dhe njésité e geverisjes vendore, né fletoret

zyrtare vendore pérkatése.

Asnjé akt nuk duhet marré nga autoriteti marrés para publikimit né
Fletoren Zyrtare.

Pérve¢ detyrimit pér publikimin e akteve té delegimit né fletoret

zyrtare, dhe me qéllim pérforcimin e transparencés dhe efikasitetit té
veprimtarisé administrative, mund té parashikohet té pérgjithésohet
publikimi i akteve té delegimit né fagen institucionale té internetit té
administratés sé interesuar.

d) Arsyetimi dhe miratimi

Pér té gené té harmonizuar, vendimet e delegimeve té kompetencave
duhet té miratohen né formé té shkruar dhe me kushte té ngjashme.

Vendimet duhet té pérmendin:

Nenet 28, 29 dhe/ose 43 té KPA-sé;

Ligjet dhe aktet nénligjore té cilat rregullojné ministriné;

emrat e sakté té organeve administrative, té autoritetit delegues, té
autoritetit té deleguar. Mund té jeté emri i institucionit né rastin e
delegimit té kompetencave; né rastin e delegimit té nénshkrimit do té
jeté emrii népunésit civil.

Né bazé té nenit 22 té Kodit, delegimi mund té béhet vetém nése
parashikohet shprehimisht me ligj dhe vetém nése ligji ka specifikuar
organin ose zyrtarin té cilit i béhet delegimi. Prandaj duhet té verifikoni
né ligjin e posacém gé organizon administratén e institucionit suaj, se cilit
organ mund t'i delegoni kompetencat (kur ekziston njé ligj i tillé).

Né ushtrimin e kompetencave té marra nga delegimi, organi i deleguar
duhet té pérmendé organin delegues dhe burimin ligjor sipas té cilit
éshté miratuar akti i delegimit, sipas parimit té arsyetimit té akteve
administrative.

Pérveg rasteve té emergjencés, nuk mund té vendosni delegimin
e kompetencave pa u mbéshtetur né njé bazé té sakté ligjore ose
rregullatore.

Né respekt té dispozitave té nenit 22 té Kodit, dhe pér té siguruar njé
siguri juridike té rrepté né aktet gé do té ndérmerrni, duhet té verifikoni
né ligiet gé rregullojné drejtpérdrejt ministriné tuaj, né ligjet qé
pérmbajné dispozita pér organizimin e administratés sé ministrisé ose
né ligjet e pérgjithshme gé pércaktojné kompetencén e ushtruar nga



ministria, né té cilat pércaktohet kuadri dhe fushéveprimi i delegimit.
Nése ligjet nuk pérmbajné dispozita té tilla, ose nése njé dispozité
ligjore dukshém e ndalon delegimin, ky vendim do té jeté i paligjshém.
Nevoja urgjente pér autorizim me ligj pérséritet né dy nenet 22, 29 dhe
43 té KPA-sé. Megjithaté, sic éshté théné mé lart né rast se nuk ka ligj té
posacém, mund té aplikoni drejtpérdrejt parimin e delegimit.

Pér ¢cdo person té deleguar duhet té jepen titulli, emri, mbiemri, statusi
dhe funksioni sipas té cilit i éshté dhéné delegimi.

e) Formular shtesé

Ligji nr. 90/2012 pér organizimin e administratés shtetérore pércakton
parimin e hierarkisé. Né pérputhje me kété parim, delegimi nuk mund
té refuzohet nga autoriteti i propozuar si i deleguar pasi delegimi éshté
detyré e népunésve civilé. Megjithaté, pér té pérforcuar njohjen e ploté
té pérgjegjésisé, mund té bashkéngjitet njé formular pér njohjen e
pérgjegjésisé i cili té bashkeé firmoset nga autoriteti i deleguar.

f) Revokimi

Edhe nése nuk ka ndonjé dispozité né Kodi pér revokimin e vendimeve té
delegimit, prapé mund té béjmé saktésime.

Delegimi i kompetencés, p.sh teorikisht delegimi i dhéné njé autoriteti
administrativ té pércaktuar me ligj ose rregullore, ka efekt té pérhershém
né kuadrin e qgéndrueshmérisé juridike, né géndrueshmériné e
institucioneve dhe até té ligjit. Delegimi éshté thelbésor pér funksionin e
ushtruar nga i deleguari. Delegimi nuk mund té merret mbrapsht, thjesht
revokohet i deleguari.

Delegimi i nénshkrimit i jepet njé autoriteti té identifikuar dhe té
emeértuar. Pér kété arsye, né kété situaté, delegimi mund té ndérpritet nga
autoriteti delegues me revokim té aktit té delegimit ose me pérfundimin
apo kryerjen e detyrave, si dhe me shuarjen e organit delegues ose té
organit té deleguar.

g) Néndelegimi

Ligji né fuqi, vecanérisht neni 28 i KPA-sé i ndalon rreptésisht njé organi
vartés, i cili merr nga ana juaj njé delegim kompetence, ta delegojé kété
kompetencé tek njé autoritet i treté.

Shtojca 1: 3 shembuj delegimi kompetencash

Shénim: shembuijt jané marré nga administrata franceze dhe ajo
italiane

Shembulli 1: delegimi i kompetencave né nivel ministrie
Ministriae.............

(Drejtoriae ... )
Vendim DD/MM/VVVV..........

Drejtori (apo autoritet tjetér i veshur me kompetencé ,
Duke marré parasysh Vendimin numér ................ DD/MM/VVVV pér
organizimin e brendshém té administratés gendroré té Ministrisé sé

Duke pasur parasysh rregulloren pér organizimin e brendshém té zyrés
né té cilén éshté i punésuar i deleguari ... ,

Vendosa :
Neni 1
Delegimi i jepet Z. X, pér té ushtruar té gjitha veprimet administrative,

duke pérfshiré nénshkrimin e vendimeve administrative dhe kontratave
né fushat e pérmendura né nenin 2..........




Neni 2

Delegimi i jepet Znj. Y, pér té ushtruar kompetencat e Ministrit té ......
pérmendet kétu .............. : pérmbledhija e titujve dhe dokumenteve gé
lidhenme...............

Neni 3

Ky Vendim do té botohet né Gazetén Zyrtare té Republikés.
Mé DD/MM/VVVV

Ministrii....

Shembulli 2: delegimi i nénshkrimit nga Prefekti

DD/MM/VVVV
Qyteti

Vendimi DD/MM/VVVV........ccccocoeeene pér delegimin e nénshkrimit nga
Prefektii ... tek Z. X

TPrefektii ............

Duke pasur parasysh Kodin e Mbrojtjes

Duke pasur parasysh Kodin e Punéve té Brendshme
Duke pasur parasysh Kodin e Punés,

Duke pasur parasysh Kodin e geverisjes vendore,

Duke pasur parasysh Ligjin pér siguriné e brendshme
Duke pasur parasysh Ligjin pér zjarret dhe shérbimet e shpétimit
Duke pasur parasysh Ligjin...

Duke pasur parasysh VKM pér kompetencat e prefektit
Duke pasur parasysh VKM pér...

Duke pasur parasysh VKM pér emérimine Z. Y, Prefekt i
Duke pasur parasysh Vendimin pér emérimin e Z. X si....

Vendosa :

Neni 1

Delegimi i jepet Z. X, pér té ushtruar té gjitha veprimet administrative,
duke pérfshiré nénshkrimin e vendimeve dhe kontratave administrative,
né céshtjet me interes pér menaxhimin dhe kontrollin e shérbimeve
policore.

Neni 2

Z. X éshté i autorizuar té nénshkruajé té gjitha aktet dhe vendimet né
fushat e méposhtme:

Mirémbajtja e rendit,

Ndalimi i demonstratave,

Pérdorimi i zbatimit té ligjit

Drejtimi i personelit

Neni 3
Ky vendim do té publikohet né buletinin e akteve publike té
Departamentit té ...

Z.X
Prefekti...



Shembull 3: delegimi i kompetencave tek njé organ publik tjetér

DD/MM/VVVV
Qyteti

Vendimi DD/MM/VVVV........ccccceueunen. pér delegimin e kompetencave
nga Kryetarii Bashkisé sé.... ... tek Z. X, Zv/Kryetari i Bashkisé sé...

Né mbéshtetje té neneve 28, 29 dhe 43 té Kodit té Procedurave
Administrative

Né mbéshtetje té ligjit pér Qeverisjen vendore, posacérisht nenet XXX
Né mbéshtetje té Ligjit nr. XXX, posacérisht nenet XXX gé u lejojné
kryetaréve té bashkive té delegojné kompetenca, pérfshiré kompetencat
pér té kryer veprime administrative tek zévendés/kryetarét e bashkive ...
Né mbéshtetje té neneve XX té statutit té Bashkisé

Duke patur parasysh rezultatin e zgjedhjeve té XXX

Vendosa:
Neni 1: Kompetencat pér ushtrimin e veprimeve administrative né fushén

e punéve publike, trafikut, Iévizshmérisé dhe parkimit, i delegohen
Znj. X, Zv/kryetare e Bashkisé deri mé.....DD/MM/VVVV.




Dokumenti 2: Materiale shpjeguese pér nenin 43
Té Kodit té Procedurave Administrative
Nga Zj. Urszula Kulisiewicz

I. Hyrje

Si Karta e té Drejtave Themelore té Bashkimit Evropian miratuar né
dhjetor 2000, ashtu dhe Kodi Evropian i Sjelljes sé Miré Administrative
(kétu e mé poshté KESMA) njohin si njé nga parimet té drejtén pér
administrim té miré. Kjo nénkupton se ¢do qytetar ka té drejtén qé
¢éshtja e tij té shqyrtohet né ményré té drejté nga organi ose institucioni
para té cilit éshté paraqitur, sipas ligjit dhe pa vonesa té panevojshme.
Megjithése ligji i Bashkimit Evropian nuk rregullon organizimin e
administratave publike té Shteteve Anétare, sot vérehet se fenomeni
i konvergjencés po sjell zgjidhje té pérbashkéta ose té ngjashme
administrative (Dr. Barbara Kowalczyk, “Evropianizimi i administratés
dhe e drejta evropiane”, SPAP , 2015/2016). Pér pasojé, nuk ekziston
njé model unik ose universal procedure administrative. Théné kjo, njé
grup profesorésh nga universitete té ndryshme evropiane (ReNEUAL -
Rrjeti Hulumtues pér té Drejtén Administrative té BE-sé) ka krijuar njé
model té Kodit té Procedurave Administrative pér administratén e BE-
sé, ku gjejmé njé dispozité té ngjashme me nenin 43 pér “Népunésin
Pérgjegjés”.

Il. Parimet e pérgjithshme

Baza ligjore pér vendimet administrative vjen nga e drejta e pérgjithshme
materiale. Pérgjegjésia e organit té administratés publike géndron né
dhénien e vendimit, sa heré gé kjo administraté ka vendosur arbitrarisht
pér té drejtat ose detyrimet e personit né bazé té dispozitave té sé
drejtés materiale. Vendimi - qé té keté efekte né té gjitha veprimet
ligjore - duhet té pérputhet me kérkesat formale té rregullave té
institucionit. Né momentin e Iéshimit, ky akt i nénshtrohet kérkesave té
ligjit administrativ. Parimi i autoritetit kérkon gé rastet t'i nénshtrohen
autoritetit kompetent né pérputhje me ligjin.

Elementét e detyrueshém té vendimit jané, ndér té tjera, pércaktimi i
autoritetit qé Iéshon vendimin dhe nénshkrimi i njé personi té autorizuar
pér té pérfagésuar organin (emri dhe mbiemri) dhe pozicionii tij i punés.
Kur vendimi Iéshohet nga organi kolektiv, té gjithé anétarét e tij duhet
té nénshkruajné. Forma e delegimit té kompetencés si déshmi dhe
garanci pér verifikimin e delegimit té duhur pér té nxjerré njé vendim
administrativ. Delegimi kérkon formé té shkruar ku té pérmenden data
e pérfundimit, fusha e delegimit dhe periudha e caktuar kohore. Parimet
mé té réndésishme jané vazhdimésia e procedurés administrative dhe
stabiliteti i organeve publike. Kjo do té thoté qé edhe pse njé person
qé pérmbush detyrat né njé pozité té caktuar mund té ndryshojé, veté
organi mbetet i njéjté, i pandryshuar.

Ligji evropian sugjeron qé standardet e pérgjithshme té késaj procedure,
p.sh. neni 14 paragrafi 2 i KESMA pér pérgjigjen ose konfirmimin e
marrjes (sé njé letre apo ankese), duhet té tregojné emrin, pozicionin
dhe numrin e telefonit té zyrtarit i cili éshté pérgjegjés pér rastin. Neni
i analizuar 43 i Kodit té Procedurave Administrative bazohet né parimin
e lartpérmendur té administrimit té miré dhe éshté pjesé e kapitullit Il
“Dispozitat e pérgjithshme pér procedimin administrativ"”.

Ill. Neni43
Njésia dhe népunési pérgjegjés

1. Nénjé proceduré administrative, té nisur sipas dispozitave té nenit
41 té kétij Kodi (kryesisht apo me kérkesé), organi publik vepron
népérmjet népunésit pérgjegjés té caktuar sipas rregullave té kétij
neni.

2. Pérvec rastit ku ka dispozita kundérshtuese ligjore ose nénligjore,
kreu i organit publik pércakton paraprakisht njésiné pérgjegjése
pér cdo lloj procedure administrative né kompetencé té organit,
né pérputhje me rregullat e brendshme té veprimtarisé sé tij. Ky
vendim do té béhet publik me ¢do mjet té pérshtatshém.

3. Kreu i njésisé pérgjegjése, duhet té marré veté pérsipér ose té
caktojé me akt té shkruar, népunésin pérgjegjés pér zhvillimin e
procedurés administrative. Népunési pérgjegjés kryen procedurén



administrative dhe né fund propozon me shkrim vendimin
pérfundimtar, ndérsa vendimi miratohet dhe nénshkruhet nga
personi i caktuar me ligj ose akt nénligjor. Nése vendimi éshté i
ndryshém nga ai i propozuari, arsyet duhet té béhen shprehimisht
té garta.

4. Né rastet e parashikuara me ligj, pas zbatimit té procedurés
administrative, népunési pérgjegjés jep vendimin pérfundimtar
dhe e nénshkruan, me pérjashtim té rasteve kur ligji e parashikon
ndryshe.

5. Organi kolegjial mund té caktojé njé nga anétarét e tij pér té kryer
veprimet procedurale administrative. Né kété rast, anétari i caktuar
do ta informojé organin pér rezultatet e procedurés administrative.
Organi do té marré vendim mbi kété rezultat.

IV. Interpretimiinenit43

Detyrimi i pérgjithshém i autoritetit publik éshté qé ¢do organ publik
té veprojé pérmes punonjésve té identifikuar nga njésité e caktuara kur
fillohet procedura administrative. Kjo do té thoté qé ¢do organ publik
duhet té caktojé njé népunés pérgjegjés pér t'u marré me secilin rast.
Mund té jeté kreu i njésisé pérgjegjése ose njé punonjési tjetér i caktuar
me shkrim. Ky punonjés kryen procedurén sipas té gjitha dispozitave
ligjore dhe mban té gjitha té dhénat e lidhura me té. Njé delegim i
tillé bén té mundur kryerjen e procedurés dhe propozimin e vendimit
pérfundimtar, i cili mund té miratohet dhe té nénshkruhet nga njé person
tjetér i autorizuar. Né disa raste (té parashikuara nga ligji), népunési
pérgjegjés mund té vendosé dhe té nénshkruajé vendimin pérfundimtar.

Sé pari, njésia pérgjegjése caktohet pér rastet gé lidhen me té sipas
kompetencés té secilit organ publik. Emérimi duhet té shpallet publikisht
me legjislacion té vecanté ose té caktohet nga autoriteti publik né
pérputhje me kompetencat e tij (rregullat e brendshme té veprimtarisé
sé tij), p.sh. né aktet nénligjore té tij té botuara né buletinin ligjor ose
né fagen zyrtare té institucionit. Ideja kryesore éshté gé caktimi i njésisé
pérgjegjése duhet té béhet paraprakisht, pérpara se té pérpunohen
rastet administrative. Ky mund té jeté njé departament, njé sektor, njé
zyré e specializuar e autoritetit. Ky detyrim garanton stabilitet né ndarjen

e kompetencave dhe kundérveprimeve, e kundérta e vlerésimit rast
pas rasti. Secili gytetar ka té drejté té marré dijeni sa mé shpejt té jeté e
mundur pér njésiné pérgjegjése qé do trajtojé rastin e tij..

Hapi tjetér éshté emérimi i népunésit pérgjegjés pér udhéhegjen e
procedurés administrative. Ky népunés mund té jeté kreu i njésisé
ose i njé punonjés tjetér i caktuar me akt té shkruar. Kjo do té thoté
qé kreu i njésisé duhet té vendosé nése do ta mbajé kompetencén e
zyrtarit pérgjegjés pér vete apo do ta delegojé tek njé punonjés vartés
i pérzgjedhur.

Kjo dispozité e bén procesin e administrimit mé té lehté dhe lejon
pérfshirjen e té gjithé népunésve né ¢éshtjet administrative. Ky delegim
duhet té béhet né formé té shkruar ve¢cmas pér ¢do rast, qofté edhe
me shénim dore né ballinén e njé dokumenti gé e fillon procedurén.
Delegimi mbron ndarjen e funksioneve, siguron vijueshmériné dhe
parashikueshmériné e procedurés administrative.

Detyra kryesore e népunésit pérgjegjés (sipas nenit. 43 paragrafi 3 )
éshté té kryejé procedurén administrative dhe té propozojé me shkrim
vendimin pérfundimtar. Vendimi mund té miratohet dhe té nénshkruhet
nga njé person tjetér i caktuar me ligj ose akt nénligjor. Kjo do té thoté qé
népunési pérgjegjés éshté pérgjegjés vetém pér ato faza té procedurés
administrative gé ¢ojné né vendimin pérfundimtar, por ai / ajo nuk
éshté kompetent pér té marré vendimin. Kjo dispozité ndan garté dy
role né procesin e vendimmarrjes. Personi i autorizuar (i autorizuar nga
legjislacioni parésor ose dytésor) duhet té marré vendimin pérfundimtar
pas marrjes sé njé propozimi me shkrim té népunésit pérgjegjés, por ai
nuk kufizohet nga ky projekt-vendim. Nése vendimi éshté i ndryshém
nga projekti i propozuar, personi i autorizuar duhet té shpjegojé arsyet.
Neni 43 dallon edhe llojin tjetér té népunésit pérgjegjés, i cili éshté
pérgjegjés pér té gjithé procedurén administrative, pérfshiré edhe
miratimin e vendimit pérfundimtar, por vetém né rastet e parashikuara
me ligj (paragrafi 4).

Né rastin e organit kolegjial administrativ, i téré organi duhet té marré
vendim pér rastin. Ky éshté njé vendim i pérbashkét dhe duhet té




zbatohen rregullat e sistemit té votimit me shumicé p.sh. njé anétar i
organit kolegjial éshté kundér vendimit, ndérsa shumica e anétaréve
jané pro dhe vendimi miratohet. Ky anétar duhet té keté té drejtén té
pérgatisé njé opinion té kundért. Njé gasje e tillé éshté e réndésishme
nén dritén e pérgjegjésisé pér vendimet administrative. Ligji lejon gé
njé nga anétarét e organit kolegjial té caktohet pér té kryer veprimet
procedurale administrative. Né kété rast, anétari i caktuar duhet té
informojé organin kolegjial mbi rezultatet e procedurés administrative,
por vendimi nénshkruhet nga té gjithé anétarét.

Pérgatitja e akteve administrative

Dokumenti 1: Té drejtat e paléve gjaté procedurés
administrative (nivel fillestar/ i avancuar)
Emrii ekspertit: Z. Mladen Mladenov

Neni 45 E drejta e paléve pér tu njohur me dosjen -1

1. Edrejta pértunjohur me dokumentet e dosjes té njé procedure
tétillé dhe marrja e njé kopje té tyre éshté njé e drejté procedurale
bazé pér ¢do pjesémarrés né ¢do proces ligjor formal, pérfshiré
procedurén administrative.

1. Organi publik siguron né mjediset e tij té punés kushte pér
ruajtjen e té dhénave, kushte pér njohjen me dhe marrjen e kopjeve
té dokumenteve. Ky éshté detyrimii tij me ligj dhe logjik gjithashtu.

1. Né shekullin e internetit, autoriteti publik duhet ti sigurojé palés
mijetet teknike té nevojshme pér akses elektronik, pér tu njohur
me dosjen e ¢éshtjes. Organi publik mund ti béjé dokumentet
elektroniké té aksesueshme népérmijet internetit, nése kjo nuk
cenon siguriné e té dhénave té mbrojtura sipas ligjit. Né té gjithé
botén moderne ka njé debat ligjor pér prioritetin e aksesit né dosje
mbi siguriné e té dhénave té mbrojtura, dhe anasjelltas.

1. Vetém pér kopjet, dhe jo pér origjinalét, éshté e mundur té
vendosen tarifa té cilat pércaktohen me vendim té organit publik.

Ka njé lidhje funksionale kétu - né ¢do rast nuk duhet té tejkalojé
koston e riprodhimit té tyre. Kjo do té thoté se tarifa duhet té jeté
nga lloji i té ashtuquajturave “tarifa proporcionale”.

Neni 45 E drejta e paléve pér tu njohur me dosjen- I- 11

Njé krahasim-

né Kodin e Procedurés Administrative né Poloni,

rregulli korrespondues thoté, gé né cdo fazé té procedurés
njé organ i administratés publike duhet ti lejojé paléve té shohin dosjet
dhe té mbajné shénim apo kopje té tyre. Njé palé mund té kérkojé qé
shénime apo kopje qé pérbéjné dosjen e ¢éshtjes té autentifikohet, nése
njé gjé e tillé justifikohet nga interesat e palés (73/1,2).

Neni 45 E drejta e paléve pér tu njohur me dosjen - 111

dhe anasjelltas,

né Ligjin e Procedurés Administrative né Gjermani,
rregulli parashikon se

autoriteti i lejon pjesémarrésve té njihen me dokumentet
e lidhura me procedurén né rastet kur njohja e pérmbajtjes sé tyre
éshté e nevojshme pér té vértetuar apo mbrojtur interesat e tyre té
ligjshme (29/1). Megjithaté, autoriteti nuk éshté i detyruar té lejojé
njohjen me dokumentet kur kjo gjé do té interferonte me kryerjen
sic duhet té detyrave té autoritetit, kur dijenia mbi pérmbajtjen e
dokumenteve do té ishte né disfavor té vendit né térési apo té njé
prej Landeve, apo ku procedurat duhet té mbahen sekret nga ligji apo
pér shkak té veté natyrés sé tyre, d.m.th né interesat e ligjshme té
pjesémarrésve apo té paléve té treta (29/2). Pér mé tepér, njohja me
dokumentet do té kryhet né zyrat e autoritetit gé bén regjistrimet.
Né raste individuale, dokumentet mundet gjithashtu té inspektohen
né zyrat e njé autoriteti tjetér apo té pérfagésuesve diplomatiké apo
konsulloré té Republikés Federale té Gjermanisé jashté vendit. Autoriteti
qé mban regjistrat mund té béjé pérjashtime té tjera 29/3).



Neni 46
Kufizimi i sé drejtés sé palés pér tu njohur me dosjen

Vetém ligji i posagém mund té kufizojé té drejtén e palés, té parashikuar mé lart
né Kodin eri té Procedurave Administrative né Shqipéri.

Neni 47 E drejta pér té paraqitur opinione dhe shpjegime

1

Né ¢do fazé té procedurés administrative, té gjithé pjesémarrésit né té
kané mundésiné té jené proceduralisht aktivé me opinione, shpjegime,
propozime apo ¢do veprimtari tjetér ligjore. Nuk ka kufizime pér kété
veprimtari, nése ajo synon zgjidhjen ligjore dhe té duhur té ¢éshtjes.

Pér shembull si krahasim, Ligji i Procedurés Administrative né Gjermani
parashikon, gé né procedura formale administrative pjesémarrésve
u jepet mundésia qé té béjné njé deklaraté pérpara se té merret
njé vendim. Pjesémarrésve u jepet mundésia gé té marrin pjesé né
seanca dégjimore té déshmitaréve dhe ekspertéve dhe té bé&jné pyetjet
pérkatése. Atyre u jepet njé kopje e njé opinioni qé ekziston né formé té
shkruar apo elektronike (66/1,2).

Neni48 Detyrimiivlerésimit

—_

KKy éshté njé “detyrim pér vlerésim"” pér organin publik.

Organi publik nuk mund té neglizhojé komentet, mendimet dhe
shpjegimet e paléve té paragitura gjaté procedurés. Detyrimi pér
té vlerésuar té gjithé ato né formé té shkruar mund té realizohet né aktin
ligjor té ndérmjetém, por zakonisht - né aktin pérfundimtar administrativ,
si njé pjesé e argumentimit té tij.

Pér té folur né ngjashméri me Kodin e Procedurés Administrative
né Bullgari, ka njé dispozité, e cila kérkon né ményré kategorike gé
akti administrativ individual té léshohet, pasi té jené sqaruar faktet dhe
rrethanat e réndésishme pér ¢éshtjen, dhe pas marrjes né konsideraté
té shpjegimeve dhe kundérshtimeve té qytetaréve dhe
organizatave téinteresuara, né qofté se kéto jané kryer (35).

Dokumenti 2: Parimii pjesémarrjes
Emriiekspertit: Z. Yves DOUTRIAUX

Parimi i pjesémarrjes (nenet 33-44)

OSBE: E drejta pér té marré pjesé né kryerjen e punéve publike ka gené e
njohur globalisht dhe né mjedise té brendshme dhe standardet rajonale
dhe modelet jané zhvilluar pér té mbéshtetur pjesémarrjen e publikut,
duke pérfshiré edhe até té shogatave, né proceset vendim-marrése.
Duke riafirmuar rolin jetik gé shoqatat, OJQ-t€, grupet dhe individét kané
luajtur né promovimin e demokracisé, té drejtave té njeriut dhe sundimin
e ligjit, si¢ pércaktohet né njé numér angazhimesh té OSBE-s&, Shtetet
pjesémarrése té OSBE-sé kané kryer me géllim “forcimin e modaliteteve
pér kontakt dhe shkémbime ndérmjet OJQ-ve dhe autoriteteve pérkatése
kombétare dheinstitucioneve shtetérore “(Moské 1991para. 43.1). Pérkété
qéllim, shtetet pjesémarrése té OSBE duhet té sigurojé gé mekanizmat e
duhura dhe procedurat pér pjesémarrjen e individéve dhe shoqatave, si
pérfagésues té shoqérisé civile, né ¢éshtjet publike duke siguruar dialog té
hapurté rregullt, té vazhdueshém dhe institucionalizuar pér té lehtésuar
pjesémarrjen e tyre efektive ( Vjené 15-16 prill 2015).

Konventa e Aarhusit: Né fushén e zhvillimit té géndrueshém dhe
mijedisit (neni 8 i Konventés sé Aarhusit, 25 gershor 1998):

Secila palé do té pérpiget té& promovojé pjesémarrjen efektive té publikut
né njé fazé té duhur, dhe kurjanéende mundésité, gjaté pérgatitiesngaana
eautoriteteve publiketé rregulloreve ekzekutive dhe rregulla té tieraligjore
té pérgjithshme e detyruese gé mund té keté njé efekt té réndésishém né
mijedis. Pér kété qgéllim, duhet té merren hapat e méposhtém: (a) Afatet
té mjaftueshme pér pjesémarrije efektive duhet té jené fikse; / (b) projekt
rregulloret duhet té publikohet apo vihen né dispozicion té publikut; dhe
/ () Publiku duhet t'i jepet mundésia pér té komentuar, drejtpérdrejt ose
népérmjet organeve pérfagésuese késhillimore. Rezultatii pjesémarrjes sé
publikut, do té merren parasysh samé shumé té jeté e mundur




Pjesémarrja

E drejta pér njé administraté té miré (Neni 41 karta evropiane pér
té drejtat themelore ( gé duhet respektuar nga vendet anétare kur
ato zbatojné ligje dhe rregullore té BE-sé) :

1. Cdo person ka té drejté qé ¢éshtjet e tij té trajtohen né ményré
té paanshme, té drejté dhe brenda njé kohe té arsyeshme nga
institucionet, organet, zyrat dhe agjencité e Unonit.

2. Kjo e drejté pérfshin:

- (a) edrejta e ¢do personi gé té dégjohet, pérpara se té
merret ¢farédo lloj mase individuale gé do té cenonte até
negativisht;

- (b) e drejta e ¢do personi gé té keté akses tek dosja e tij apo
e saj, duke respektuar konfidencialitetin apo sekretin
profesional apo tregtar té ligjshém;

- (c) detyrimi i administratés pér té dhéné arsye pér vendimet
esaj.

3. Cdo person ka té drejté kundrejt Unionit gqé ky i fundit ti
démshpérblejé ¢do dém té shkaktuat atij nga institucionet e tij
apo nga népunésit e tij né kryerjen e detyrave té tyre, né pérputhje
me parimet e pérgjithshme té pérbashkéta me ligjet e Vendeve
Anétare (...).

GJED Transparencé dhe pjesémarrje jané parime gé duhen
respektuar nga institucionet Europian nén kontrollin e GJED (C-
92/09 9 Néntor 2010). Sipas Gjykatés “parimi i transparencés i
parashikuar né Nenet 1 dhe 10 té Traktatit té Bashkimit Europian
dhe Nenin 15 té Traktatit té& Themelimit té Bashkimit Europian, i
jep mundési qytetaréve té marrin pjesé ngushtésisht né procesin
e vendim-marrjes dhe té garantojé gé administrata té gézojé
legjitimitet mé té madh dhe té jeté mé e efektshme dhe pérgjegjése
ndaj qytetaréve né njé sistem demokratik. ).

Palané procedurén administrative neni33)

. Cdo person fizik apo juridik qé kérkon njé akt individual (leje
ndértimi) apo njé akt nén-ligjor (anulim apo modifikim té njé
planifikimi urban té njé qyteti apo projekti infrastrukture), ndaj té
cilit ka filluar njé proceduré administrative (sanksion administrativ,
shfuqgizim i njé autorizimi té méparshém, pezullim kontrate,
térhegje e njé leje géndrimi ...) ka filluar apo té cilit synohet ti
drejtohen njé vendim.

. Mbajtésit e njéinteresikolektivmundté jené palé: sipas ligjit francez,
komiteti késhillimor gé pérfagéson interesat e konsumatoréve apo
njé mbrojtje patrimoniale arkitekti publik duhet té konsultohet
nga organi publik kompetent pérpara nxjerries sé njé dekreti
pér mbrojtjen e konsumatorit apo njé leje ndértimi individuale.
Interesat kolektive mund té pérfagésohen nga njé OJF né mbrojtje
té mjedisit, njé sindikaté (kur statuti i njé népunési cili éshté né
lojé), urdhér profesional (kur ka lidhje me veprimtarité e profesionit
té rregulluar ...)

. Persona té tjeré interesit i té ciléve mund té preket: pérpara
paraqitjes se lejes sé vecanté té ndértimit ( ex éindmill),njé hetim
publiki hapur pér té gjithé palét e interesuara duhet té organizohet.

Zotésia pér té vepruar (neni34), pérfaqésimi

. Njé komitet késhillimor, njé ministri e cila nuk éshté njé person
juridik nuk mund té kualifikohet si palé por mundet / ose duhet-
nése kérkohet me ligj / aktin nén-ligjor té konsultohet né
procedurén administrative.

. Palét person juridik duhet té pérfagésohen nga pérfagésues ligjoré;
fémija i mitur nga prindérit e tij, personat e sémuré mendeérisht nga
pérfagésuesit e tyre ligjoré.

. Neni 36 parashikon se né disa raste, organi publik mund té emérojé
njé pérfagésues té pérkohshém apo njé palé pérfagésuese (konflikti
i interesit, palé e panjohur, pa rezidence né Shqipéri?)

. Pérfagésues i pérbashkét (neni 37- mund té jeté njé lloj «padie
kolektive» né njé proceduré administrative?), pérfagésues i



emeéruar (neni 38- si njé avokat apo njé késhill, njé pérfagésues i njé
punonijésit publik), asistent (Neni 39)

Inicimi i procedurés administrative neni 41)

. Inicimi: ex officio apo me paragitjen e njé kérkese (kérkesé pér
njé leje ndértimi, patenté, vizé, leje géndrimi, pér miratimin /
shfugizimin e njé norme nén-ligjore ...).

. Nése éshté njé inicim ex officio, éshté né diskrecionin e organit
publik: deportimi i njé punonjési té paligjshém, dégjesé publike
pér njé projekt té infrastrukturés publike;nése nuk ka projekt
nuk éshté e nevojshme té keté njé dégjesé ppublike;(Fr) sipas
ligjit, nése éshté njé projekt i vogél dégjesa publike nuk éshté njé
detyrim por vetém njé mundési. Por né shumé raste njé proceduré
administrative ex officio éshté e detyrueshme. Pér shembull pér
disa projekte té caktuara té infrastrukturés ( Fr mé shumé se 300M
euros njé autoritet i pavarur administrativ duhet té organizoje njé
debat publik);ose (Fr) prefekti duhet té njoftojé njé kompani té
ndalé operacionet e saj nése cenohet mjedisi apo shéndeti publik
njé urdhér mjekésor profesional pezullon veprimtariné e njé mjeku
nése ai éshté i sémuré mendérisht; njé krye bashkiak urdhéron
riparime né njé shtépi private nése kjo kércénon siguriné publike né
rrugé. Nése kéto organe publike nuk do té vepronin pérgjegjésia e
tyre mund té lindé né rast démesh.

Komunikimi me palét (neni 42)

. Né rastet kur njé organ publik fillon njé proceduré administrative
ai njofton té gjitha palét me shkrim apo me takim me té dhénat e
méposhtme: adresén e organit publik, kompetencén e tij, géllimin
e procedurés administrative, palét, té drejtén pér té inspektuar
dosjen (informacionin e mbajtur nga organet publike -qé publiku
té jeté plotésisht i informuar pér projektin né fjalé dhe pasojat
e tij me té njéjtin informacion si organi publik, anikimi kundér
njé personi kur vlerésohet njé sanksion), e drejta e palés pér tu
dégjuar dhe afatet pér kété (mundésia verbale me njé avokat apo

me shkrim Fr: e detyrueshme né rast té sanksioneve apo kur njé
akt gé mund té shkaktojé ankimim - shfugizim i njé autorizimi té
méparshém, kufizimi i lirisé - merret né konsideraté), koha e fillimit
té procedurés, nése éshté e pérshtatshme, pérfundimi i saj me njé
vendim pérfundimtar (koha e arsyeshme).

. Pérjashtime: sekretishtetéror (Fr: njé autoritetipavarur, me kérkesé
té palés mund té monitorojé nése éshté njé sekret ligjor real),
gjendja e jashtézakonshme (ex Fr kontroll banese pa paralajmérim)

Njésia/zyrtari pérgjegjés (neni43)

. Sipas rregullave té kompetencés (nenet 22-29),njé zyrtar
pérgjegjés éshté caktuar nga organi publik kompetent drejtues
pér zhvillimin e njé procedure administrative dhe nénshkrimin
e vendimit pérfundimtar; ky emérim béhet publik me mijete té
pérshtatshme (Fr: né parim né revistén zyrtare).

. Né bazé té nenit § 3 njé vendim i propozuar gé mund té ishte |
ndryshém nga vendimi pérfundimtar mund ti komunikohet paléve
).

. Neni 5 : rasti i njé organi kolegjial (pér shembull njé késhill bashkiak,
njé komitet kolegjial sanksionesh) mund t'ia delegojé procedurén
administrative njérit prej anétaréve té tij.

Dokumenti 3: Ekzekutimi i akteve administrative
(niveliithelluar)
Emrii ekspertit: Z. Mladen Mladenov

Neni 164 Aktet e ekzekutueshme -1

Kushti ligjor i detyrueshém (condition sine qua non) pér ekzekutimin
éshté hyrja né fugi e aktit administrativ. Pa kété nuk ka njé vendim té
vlefshém té organit publik, pér shkak té disa pengesave ligjore. Mé
e njohura ndér to éshté mundésia pér ta ankimuar aktin (afati pér
ankimimin e vendimit).

Cdo ligjvénés pret ekzekutimin vullnetar (mé shumé- mé poshté né



tekst). Arsyet pér kéto pritshméri jané té ndryshme, por mé kryesoret
jané:
- Ekzekutimi bazuar né pranimin e kuptuar té aktit
administrativ;
- Ekzekutim i shpejté;
- Ekzekutimi me kosto té ulét;
- Ekzekutimi mé cilésor;
- Ruajtja e respektit dhe “marrédhénieve shogérore” me
organin publik.

Neni 164 Aktet e ekzekutueshme - 11

Ka disa hipoteza ligjore gé akti administrativ té marré cilésiné e “titullit
ekzekutiv”, gé jané si mé poshté:

- Kalimi i afatit pér ankimin administrativ, pa kryerjen e njé
ankimi;

- Pas njoftimit, nése ankimi administrativ nuk lejohet;

- Pas njoftimit, né rast se ankimi administrativ nga ka efekt
pezullues (akti administrativ qé synon té mbledhé taksa,
tatime dhe té ardhura té tjera buxhetore apo akti
administrativ gé ka lidhje me masat policore);

- Pas njoftimit té vendimit pér té shfuqizuar efektin pezullues
té ankimit (kur organi publik gé shqyrton ankimin vleréson
se zbatimi i menjéhershém éshté né interesin publik té
pérbashkét);

- Pas njoftimit té vendimit qé zgjidh ankimin, duke e refuzuar
apo Mos pranuar até.

Normalisht, ¢cdo vendim gé ndryshon aktet e ankimuara do té béhet i
ekzekutueshém vetém dhe vetém pas njoftimit té paléve té interesuara
né ¢do rast.

Neni 165 Parimi i ekzekutimit té detyrueshém
1. Procesiiekzekutimit éshté pjesé e Procesit Administrativ. Né kété

ményré, té gjitha parimet e KPA jané té zbatueshme plotésisht
edhe kétu.

2. Parimi, i cili éshté specifik pér Procesin Ekzekutiv éshté se “ményra
dhe mjetet e ekzekutimit, duhet té shkaktojné déme samé minimale
tek té drejtat dhe interesat ligjore té subjektit té ekzekutimit”.
Ky éshté njé manifestim i vecanté i Parimit té& Proporcionalitetit
(Parimi i proporcionalitetit) né Procesin e Ekzekutimit.

3. Gjykimiiorganit publik kétu ka njé réndési thelbésore. Administrata
duhet té kérkojé té gjitha ményrat dhe mjetet e mundshme té
ekzekutimit dhe té zgjedhé ndér to kété, ato qé jané mé té lehta
pér subjektin e ekzekutimit. | detyrueshém, dimensionet e kohés,
sendet personale, paraté duhet té gjykohen nga autoriteti publik,
pérpara fillimit té ekzekutimit té detyrueshém té aktit administrativ.

Neni 166 Aktet qé nuk mund té ekzekutohen

Ka situata té tilla, kur aktet administrative té ekzekutueshme nuk duhet
té ekzekutohen.

E para éshté kur pasojat e aktit administrativ jané pezulluar (pér shembull-
zbatohet amnistia financiare apo shuarja e detyrimeve financiare).

E dyta éshté kur kundér aktit administrativ té ekzekutueshém
éshté paraqitur ankimi me efekt pezullues (pér shembull- mjete té
jashtézakonshme té ankimit apo legjislacion i ri, qé e parashikon até).

E treta éshté, kur dispozita ligjore parashkruese éshté e zbatueshme- kur
kané kaluar 5 (pesé) vite nga data kur akti éshté béré i ekzekutueshém.
Shpjegimi éshté qé ekzekutimi nuk mund té jeté “Shpata e Demokleut”
mbi debitorin.

Neni 167 Organi kompetent pér ekzekutimin e detyrueshém - 1

Né Procesin e Ekzekutimit ¢éshtja e kompetencés sé organit ngrihet
pérséri. Logjika normale administrative tregon se duhet té jeté organi
publik gé ka nxjerré aktin fillestar. Né kété ményré nga fillimi deri né fund
té té gjitha fazave té mundshme té procedurés, roli drejtues do té jeté |
té njéjtit institucioni publik.

E njéjta formulé procedurale zbatohet edhe nése akti administrativ
éshté ndryshuar apo zévendésuar nga organi epror, pér shkak té ankimit



administrativ ose nga gjykata.
Neni 167 Organi kompetent pér ekzekutimin e detyrueshém - Il

Pér krahasim, kjo ¢éshtje procedurale ligjore né Bullgari éshté shumé e
komplikuar. Kodi i Procedurave Administrative té vendit parashikon
se, procedura e ekzekutimit do té trajtohet sipas kétij Kodi, pavarésisht
procedurave té ekzekutimit né vazhdim sipas Kodit té Procedurés Civile
dhe Kodit té procedurave Tatimore-Sigurimeve kundér té njéjtit debitor
(270). Pér mé tepér, organi i ekzekutimit éshté: pér né ekzekutimin
kundér gytetaréve dhe organizatave- organi administrativ, gé ka nxjerré
apo ka gené i detyruar té nxjerré aktin administrativ, pérveg rasteve
kur njé organ tjetér éshté pércaktuar pér shkak té ekzekutimit apo nga
ligji; pér njé ekzekutim kundér njé organi administrativ- ekzekutuesi
i gjykatés, né rajonin e té cilés éshté vendi i ekzekutimit té detyrimit
(271/1). Kjo ¢éshtje ligjore pérshkruhet né Kapitullin XI “Ekzekutuesi”,
nga MLADENOV, Mladen, “Jurisprudenca pérshkuese “ (né bullgarisht),
botimi i paré, Botues “Nova Zvezda", www.novazvezda.com, ISBN 978-
619-198-008-6, Sofje, 2015, XV-374.

Neni 168 Subjekti i ekzekutimit té detyrueshém - 1

1. Debitori né marrédhénien juridike ligjore do té jeté subjekti i
ekzekutimit té detyrueshém. Ky éshté rezultat i njé detyrimi tashmé
té pércaktuar né marrédhénien ligjore administrative. Né rast té
zhdukjes sé debitorit nga bota ligjore, do té jené trashégimtarét e
tij ligjoré, nése detyrimi nuk ka njé karakter ngushtésisht personal
(intuitu personae).

2. Modeli i fundit duhet té shqyrtohen nga prizmi the i Teorisé sé
Detyrimeve.

3. Shembullii pastér i detyrimit té njé karakteri ngushtésisht personal
éshté ai i llojit facere (té bésh dicka). Pér shkak se debitori éshté
zgjedhur me aftésité e tij /saj personale, askush tjetér nuk mund ta
béjé té njéjtén gjé.

Neni 168 Subjekt i ekzekutimit té detyrueshém -1l

1. Nérast té detyrimit pér té dare (dhéné dicka), trashégimtarét jané
né gjendje ta béjné njé gjé té tillé.

2. Né situatén e non facere (té mos bésh dicka), trashégimtarét
gjithashtu jané né gjendje té respektojné kété detyrim pér té mos
kryer né veprim.

3. Kur detyrimi éshté nga lloji i pati (té durojé dicka, té rezistojé té
keté durim), trashégimtarét mundté durojné té gjitha veprimet
ligjore nga pjesémarrésit e tjeré né procedurén administrative,
por vetém mund té pranojné rezultatet nga kjo situaté. Kjo éshté
sjellje e pérgjithshme, né rastin e “non facere” pér shkak té sjelljes
procedurale éshté vetém pér veprim ligjor korrekt, pér shembull-
té mos pengojé mbledhjen e provave nga palé té tjera té interesuara

Neni 169 Njoftimi pér ekzekutimin vullnetar- 1

1. Institucioni ligjor i “Njoftimit pér ekzekutimin vullnetar”
(“paralajmérimi”) éshté thelbésor pér Procesin e Ekzekutimit. Ai
pérfagéson pritshmériné e ekzekutimit vullnetar. Por éshté edhe
personifikim i Parimit té ndérgjegjes, qé éshté parimi | pérbashkét
né jeté dhe né ligj.

2. Kadisa kérkesa kétu.

- Sé pari té shpjegohet shumé qartazi tek subjekti i ekzekutimit gé ai/

ajo duhet (dhe mundet) té ekzekutojé vullnetarisht detyrimin sipas aktit

administrativ. Praktiké shumé e miré kétu do té jeté nése administrata e

lehtéson subjektin me propozimet e gasjet e mundshme périnstrumente

té tilla té ekzekutimit.

- S& dyti, né paralajmérim duhet té tregohen qartazi afatet pér

ekzekutimin.

Neni 169 Njoftimi pér ekzekutimin vullnetar- I
1. Dhe sé fundmi, njoftimi pér ekzekutimin vullnetar béhet me

shkrim dhe i njoftohet formalisht subjektit té ekzekutimit. Kéto
jané vetém rregulla formale pér paralajmérimin. Jané vetém pér




kéndvéshtrimin e provés, njoftimi real sjell pasojat substanciale té
ekzekutimit vullnetar (nése ai ekziston né ¢do rast).

2. Mungesa e dérgimit té njé njoftimi do té jeté njé argument pér té
ankimuar té gjithé procedurén e ekzekutimit, pér shkak té mos
respektimit té dispozités nga administrata dhe éshté njé praktike e
kege administrative e réndé.

Neni 170 Pérmbajtja e njoftimit vullnetar

Specifikim i qarté i shkageve ligjore té ekzekutimit duhet té jepet kétu.
Ky njoftim duhet té pérmbajé a) njé pérmbledhje té aktit administrativ
qé do té ekzekutohet. Kérkesa tjetér nga kéndvéshtrimi formal éshté
qé té japé njé informacion pér ményrén e ekzekutimi si dhe té dhéna
té tjera té nevojshme pér ekzekutimin. Eshté shumé e réndésishme té
béhen regjistrime té paralajmérimeve té subjektit té ekzekutimit gé né
rast té mos kryerjes sé ekzekutimit vullnetar, brenda njé afati kohor té
specifikuar né njoftim, do té fillojé ekzekutimi i detyrueshém. Ky i fundit
do té luajé rol stimulues pér subjektin gé té kryejé ekzekutimin vullnetar.

Neni 171 Koha e ekzekutimit té detyrueshém

1. Kanjé "kalendar té ndaluar” té ekzekutimit té detyrueshém- gjaté
pushimeve dhe festave zyrtare. Ky éshté mishérim i parimit té
proporcionalitetit né Procesin e Ekzekutimit.

2. Injéjtimanifestim ligjor éshté ndalimi i ekzekutimit té detyrueshém
ndérmjet orés 19:00 - 7:00- “pjesé e ndaluar e dités".

3. Megjithaté, kétu ka pérjashtime - vetém né raste urgjente
ekzekutimi i detyrueshém lejohet edhe né periudhén kohore té
lartpérmendur. Por né njé rast té tillé duhet té keté njé urdhér me
shkrim té arsyetuar té organit kompetent pér ekzekutimin. Ai duhet
té parashikojé né ményré té qarté arsyet pér pasojat eventuale né
interesin publik si rezultat i mosekzekutimit.

Neni 172 Njoftimi pér ekzekutimin e detyrueshém

1. Nése detyrimi nuk zbatohet vullnetarisht, organi kompetent publik

informon subjektin e ekzekutimit pér ekzekutimin e detyrueshém.
| vetmi pérjashtim éshté ekzekutimi i menjéhershém sipas Nenit
179 - né rastet urgjente dhe mungesés sé subjektit té ekzekutimit.

2. Pérséri, njoftimi pér ekzekutimin vullnetar béhet me shkrim dhe
i njoftohet formalisht subjektit té ekzekutimit dhe pérbén njé akt
administrativ.

3. "Pjeséeaktitadministrativ qé ekzekutohet” - Né rastet kur paragitja
e njé ankimi nuk ka pasoja pezullimi sipas ligjit té vecanté, apo nése
éshté e garté gé gjaté procedurés administrative qé pala nuk e
pérmbush detyrimin vullnetarisht, veté njoftimi do té jeté pjesé e
aktit administrativ qé ekzekutohet.

Neni 173 Pérmbajtja e njoftimit pér ekzekutimin e detyrueshém

1. Né ményré té ngjashme si ekzekutimi vullnetar, paralajmérimi pér
ekzekutimin e detyrueshém duhet té pérmbajé njé pérmbledhje
té aktit administrativ qé do té ekzekutohet; datén dhe orén e
planifikuar pér kryerjen e ekzekutimit; dhe informacionin pér
ményrén e ekzekutimit dhe té dhéna té tjera té nevojshme pér
ekzekutimin.

2. Né rastet kur ekzekutimi i detyrueshém béhet né pérputhje me
nenin 176 té KPA (Ekzekutimi i detyrimeve jo financiare me ané té
personave té treté), njoftimi, nése éshté e mundur pérmban edhe
sasiné e kostove té ekzekutimit.

Neni 174 Ekzekutim i detyrueshém i detyrimeve monetare

Njé gasje e miré legjislative éshté zbatuar kétu - referencé né dispozitat
e ligjit qé rregullojné procedurat tatimore. Kjo éshté e arsyeshme, sepse
ligji pér procedurat tatimore parashikon procedurat né sferén publike me
pérmbajtje monetare.

Neni 175 Ekzekutimi i detyrimeve jo financiare

Sa i takon detyrimeve jo financiare, ato jané pértej pagesés me kesh. Tre
llojet e kétyre detyrimeve, jané té lidhura me



- kryerjen e njé veprimi;
- lejen pér kryerjen e njé veprimi;
- ndalimin e kryerjes sé njé veprimi.

Rregullat e zbatueshme jané nenet 176 deri né 178.

Neni 176 Ekzekutimiidetyrimeve jo financiare me ané té personave
tétreté-1

Ka njé detyrim procedural pér organin publik gé té ndihmojé
personat e treté gé té pérmbushin detyrimet jo financiare. Folja
“mundet” kétu duhet té kuptohet si “duhet”, sepse organi publik
drejton té gjithé procesin dhe éshté e arsyeshme té ndihmojé
personat e treté, né vend té vetém procedurés.

Ka dy kushte pér kété sjellje. Kushti i paré éshté - detyrimi duhet té
jetéjo financiar dhe té jeté njé veprim i njé natyre té tillé gé mund té
pérmbushet nga njé person i treté.

Neni 176 Ekzekutimi i detyrimeve jo financiare népérmjet
personave té treté- Il

1.

Kushti i dyté pér té ndihmuar personin e treté - subjekti i
ekzekutimit té mos e keté pérmbushur apo ta keté pérmbushur
vetém pjesérisht detyrimin jo financiar.

Kétu ekziston njé qasje legjislative shumé e zgjuar- pérmbushja
e detyrimit nga personi i treté béhet me shpenzimet e subjektit
té ekzekutimit. Arsyeja éshté gé askush nuk éshté né borxh pér
ekzekutimet e detyrimeve té debitorit.

Njé pasojé teknike pér situatén e mésipérme - organi publik
kompetent pér ekzekutimin llogarit shpenzimet dhe urdhéron
subjektin e ekzekutimit té depozitojé paraprakisht shumén e
nevojshme pér ti mbuluar ato. Kétu jané té zbatueshme rregullat
pér ekzekutimin e detyrimeve financiare gjithashtu.

Neni 177 Detyrimi pér té bashképunuar

1.

Né rast mos ekzekutimi pér arsye té ndryshme, policia e shtetit
ndihmon organin publik pér ekzekutimin e detyrimeve jo financiare.
Nga ky detyrim pér bashképunim jané pérjashtuar té gjitha
institucionet e tjera té armatosura, sipas dispozitave té mésipérme
té formuluara qgartazi.

Bashképunimi mund té keté forma té ndryshme, por ajo e pritshme
nga ligjvénési éshté- Policia e shtetit duhet té garantojé siguriné
e zyrtaréve té organit publik kompetent té detyrueshém né
pérmbushjen e detyrimeve ligjore té tyre.

Neni 178 Ekzekutimii vendimeve té ndérmjetme

1.

Edhe pérpara se akti té béhet i ekzekutueshém, vendimet e
ndérmjetme mund té ekzekutohen né pérputhje me rregullat pér
detyrimet jo -financiare né KPA.

Detyrimi procedural ekziston kétu - paralajmérimi pér ekzekutimin
né rastin e parashikuar né pikén 1té kétij neni éshté pjesé e aktit gé
urdhéron té merret masa respektive.

Né vijim té natyrés sé vendimeve té ndérmjetme (pér té siguruar
procedurén), ligjvénési shqiptar ka vendosur gé detyrimet sipas
vendimit té ndérmjetém do té ekzekutohen brenda 3 ditéve nga
nxjerrja e aktit. Nése né kéto 3 dité nuk éshté béré kjo gjé rezultatii
synuar i aktit administrativ éshté i rrezikuar.

Neni 179 Ekzekutimi i menjéhershém - 1

1.

Institucioni ligjor i “Ekzekutimit paraprak” quhet ligjvénési
shqiptar si “Ekzekutimi i menjéhershém” dhe aludon pér ¢éshtje
té ekzekutimit edhe pa nxjerré njé akt administrativ pérpara. Ka 3
kushte ligjore strikte pér njé metodé té tillé té procedurés.

E para éshté kur té drejta serioze dhe interesa ligjore vihen né
rrezik - rendi publik dhe siguria pér shéndetin, jetén, apo pasuriné
e njerézve. Kjo éshté arsyeja pse éshté e nevojshme té marrin njé
masé urgjente pér ti siguruar ato, apo pér té shmangur kércénime




té menjéhershme pér to.

3. E dyta éshté kur pér shkak té urgjencés ekstreme pér té marré
masén, njé akt administrativ qé urdhéron pérmbushjen e njé
detyrimi jo-financiar nuk mund té nxirret né kohén e duhur. Ky rast
éshté njé mundési procedurale pér njé organ administrativ pér té
vepruar né njé radhé té tillé, gé éshté mé e pérshtatshme pér veté
procedurén.

Neni 179 Ekzekutimi i menjéhershém - I

1. |treti éshté pasi debitori i pakujdesshém (subjekti i ekzekutimit) -
pala, apo pérfagésuesi teki cili akti gé urdhéron pérmbushjen e njé
detyrimi jo financiar, duhet té adresohet, nuk mund té gjendet. Kur
pala mungon, shkelja e tij procedurale transformohet né mundési
procedurale té organit administrativ.

2. Pala e cenuar nga ekzekutimi i masés urgjente mund té béjé njé
kérkesé pér té nxjerré njé akt me shkrim, gé konfirmon veprimin
e kryer. Kjo, pér shkak se éshté ligjérisht e pa tolerueshme né
sferén publike té ekzistojé njé veprim, pa aktin e tij administrativ
themelues. Detyrimi i organit publik pas njé kérkese té tillé éshté
brenda 8 (teté) ditéve nga data e paraqitjes sé kérkesés.

3. Edhe kétu ekziston njé afat - né c¢do rast, kérkesa e palés nuk
mund té paraqitet mé voné se 60 (gjashtédhjeté) dité nga data e
ekzekutimit. Nése pas kétij afati nuk ka kérkesé, subjekti pranon
né heshtje veprimin e ekzekutimit; nése ka- kérkesa e tij éshté
proceduralisht e papranueshme.

Neni 180 Pezullimi i ekzekutimit - |

Ka dy ményra té mundshme procedurale pér pezullimin e njé ekzekutimit

té detyrueshém - ex officio or apo me kérkesé té subjekteve té

ekzekutimit . Ligjvénési shqgiptar né ményré shumé strikte ka shqyrtuar

té gjitha rastet né shumé klauzola.

1. Sé pari, kur provohet se ka njé risk pér té shkaktuar njé rrezik serioz
dhe té pa zévendésueshém tek subjekti i ekzekutimit, dhe pezullimi
né njé rast té tillé nuk cenon interesin publik. Provat kétu duhet té

jené reale dhe jo deklarata.

2. Sé dyti, gjykata kompetente pér céshtjet administrative ka
vendosur té pezullojé zbatimin e aktit, sipas dispozitave pér
zgjidhjen e mosmarréveshjeve administrative. ADR zévendéson
procedurén formale administrative né térési, kjo éshté arsyeja pse
né njé rast té tillé pezullimi éshté thelbésor.

3. Sétreti, ekzekutimi éshté kryer apo éshté duke u kryer kundér njé
subjekti gé nuk ka gené subjekt i njé detyrimi. Opsioni éshté né
kundérshtim me synimin e ekzekutimit, pasi i éshté béré subjektit
té gabuar.

Neni 180 Pezullimi i ekzekutimit - Il

1. Sékatérti, nésedispozitaligjore e posagme e ndalimit té ekzekutimit
ekziston (i.e. - ekzekutimi i detyrueshém kundér shtetit).

2. Séfundmi, né raste té tjera, té parashikuara nga ligji- kjo dispozité
éshté krijuar né lidhje me legjislacionin e ardhshém (lege ferenda).

3. Pas pezullimit veprimet e ekzekutimit jané té paligjshme. Pér kéto
arsye, té gjithé veprimet e kryera deri né momentin e pezullimit té
ekzekutimit té detyrueshém do té anulohen.

4. Pérshkak té detyrimit té Sigurisé Ligjore, né té gjitha rastet, organi
publik justifikon vendimin e tij pér té pezulluar ekzekutimin e
detyrueshém. Argumentet faktike dhe ligjore jané té nevojshme né
té gjithé puné e organit administrativ.

Neni 181 Pérfundimi i ekzekutimit

Fundi i té gjithé procedurés sé ekzekutimit mund té ndjeké kushte té
ndryshme.

| pari éshté kur subjektim i ekzekutimit ka pérmbushur detyrimin dhe né
kété ményré nuk ka detyrim.

E dyta éshté kur akti administrativ gé shérben si shkak pér
ekzekutimin éshté shfugizuar apo revokua. Kjo do té thoté gé nuk ka
shkage ligjore pér tu ekzekutuar.

Dhe sé fundmi, ligjvénési shqiptar ka vendosur qé pérfundimi
i ekzekutimit do té ekzistojé né rastet e tjera si parashikohet nga ligji.



Qartazi, lege ferenda kétu vihet né dukje nga ligjvénési.
Neni 182 Shtyrja e ekzekutimit

Njé “shtyrja né kohé" e ekzekutimit pér periudha kohore té ardshme
duhet té kufizohet vetém pér disa raste.

| pari éshté kur organi publik ka vendosur pér shtyrje e tij pér
njé afat kohor té caktuar. Ky vendim duhet té jeté | arsyetuar me kujdes
té vecanté

Rasti | dyté éshté kur njé akt tjetér, zévendéson aktin gé
po ekzekutohet. Shumé qartazi, ligjvénési ka ndérmend té shmangé
pérplasjen ndérmjet dy akteve administrative duke ekzekutuar vetém
njérin.

Neni 183 Pasojat e ekzekutimit té akteve té shfugizuara apo té
anuluara

1. Rivendosja né gjendjen e méparshme apo gjendja gé krijohet nga
akti i ri éshté njé situaté e mundshme, kur ekzekutimi vullnetar apo
i detyrueshém éshté kryer, dhe akti administrativ themelor éshté
shfugizuar apo anuluar. Kushti ligjor pér keté éshté kérkesa nga
subjekti i ekzekutimit. Késhtu, rivendosja varet nga veprimi ligjor i
subjektit dhe nuk éshté e mundur té béhet ex officio.

2. Organikompetent pér rishikimin e njé kérkese éshté i njéjté si ky, qé
drejton té gjithé procesin e ekzekutimit, i.e. - kérkesa shqyrtohet
nga organi publik gé éshté kompetent pér ekzekutimin. Né té
kundért do té keté njé ndérlikim té procesit qé éshté i panevojshém
nga kéndvéshtrimi legjislativ.

Neni 184 Ankimimi kundér veprimeve té ekzekutimit - 1

Qé prej fillimit té Procesit té Ekzekutimit, subjekti i ekzekutimit ka té
drejtén té mbrohet. Kjo éshté arsyeja pse mund té béhet njé ankim i tillés
kundér paralajmérimit pér ekzekutim. Linja e drejtpérdrejté e tij éshté
organi epror i organit kompetent pér ekzekutimin.

Ka njé afat kétu - brenda 5 (pesé) ditéve nga paragitja e ankimit, organi

epror duhet té shqyrtojé apelin.

Gjithashtu, kufijté jané pércaktuar me akt té ligjvénésit - ankimi mund té
keté lidhje vetém me ményrén e ekzekutimit, gé do té thoté gé kjo nuk
éshté ményra pér té kundérshtuar veté aktin administrativ.

Njé gjé tjetér e réndésishme kétu éshté gé ankimimi nuk ka efekt
pezullues.

Neni 184 Ankimi kundér veprimeve té ekzekutimit - Il

Kur veprimet e kryera pér ekzekutimin e detyrueshém kané kaluar pjesén
e detyrueshme té aktit qé po ekzekutohet, pala ka argumente pér ankim.
Sigurisht, kur kéto akte jané né kudnérshtim me dispozitat e KPA, éshté e
njéjta situaté nga kéndvéshtrimi racional.

Sigurisht, paraitja e ankimit nuk ka efekte pezulluese. Organi publik
epror éshté | detyruar té shqyrtojé ankimin e paragitur atij breda 5 (pesé)
ditéve nga data e Iéshimit té tij. Ky éshté njé afat tjetér, | ndryshém nga
ky mé lart.

Neni 184 Ankimimi kundér veprimeve té ekzekutimit - 111

Ekzistojné rregulla pér raste pérjashtimore kétu - nése vazhdimi i
ekzekutimit mund té paragiste njé rrezik pér shéndetin, jetén apo
pronén, pala ka “njé té drejté procedurale pérjashtimore”.

Né po té njéjtin nen 184, pika 3 pérmendet “adresimi*, jo pér “ankim",
“kérkesé" apo “nevojé”. Kjo nuk éshté aksidentale. Ky “adresim” mund té
kryhet pérpara gjykatés kompetente pér ¢éshtjet administrative, por né
raste té tilla gjykata vendos si njé “organ administrativ pothuaj -epror”.
Kjo éshté pér arsye se gjykata duhet té vendosé né bazé té parmit té
shpejtésisé mé sé shumti, jo mi bazén e ligjshmérisé sé veté ekzekutimit.

Neni 184 Ankimi kundér veprimeve té ekzekutimit - IV

Edhe pse né pikén 3 té nenit 184 té KPA nuk ka njé afat té shprehur, né
bazé té parimit analogia legis gjykata duhet té vendosé brenda 5 ditéve.
Vendimi gjygésor do té jeté i llojit té “masave mbrojtése té pérkohshme”,
pasi gjendja e re mund té sjellé né ndryshimin e kétij vendimi mé voné.




AFATET

Dokumenti 1: té pérballesh me kohén (niveli Bazé/i
Avancuar) nga Z. Stephane Dewailly

Qéllimi i pérgjithshém:

PERVETESIMI | AFTESITEVE TEORIKE DHE PRAKTIKE QE TE
TRAJNUARIT TE ORGANIZOJNE VETEN DHE INSTITUCIONIN E
TYRE PERBALLE AFATEVE KOHORE.

Do té shqyrtojmé tre aspekte ligjore :
- Afatet kohore né ¢do ¢éshtje publike ;
- Miratimi né heshtje ;
- Anulimi dhe shfuqizimi i akteve administrative.

1 - Afatet kohore : Neni 53 KPA

Né pérgjithési: veprimet e autoriteteve publike duhet té jené
té njépasnjéshme dhe té parashikueshme, duke pérfshiré edhe
aspektet e afateve kohore. Personat juridiké duhet té jené né
gjendje té planifikojné aktivitetet e tyre né afate kohore dhe
geveria duhet ta respektojé kété planifikim.

Ndoshta gasja e sakté dhe e drejté legjislative duhet t'i referohet
vetém afateve té pércaktuara me ligj (dhe jo akte nénligjore), sepse
administrata ka prirje té krijojé rregulla kryesisht né favor té saj
(neni 53 KPA).

Sipas nenit 6/paragrafi 1té Konventés Evropiane pér té Drejtat e
Njeriut, Kodiirii Procedurave Administrative té Shqipérisé né nenin
53/ paragrafi 2 pohon késhtu standardin e “afateve sé arsyeshme” :
pérvecse kur parashikohet ndryshe né kété Kod, nése ligji ose aktet
nénligjore nuk parashikojné njé afat té caktuar pér kryerjen e njé
veprimi procedural, organi publik gé kryen procedurén cakton me
vendim té vecanté njé afat té arsyeshém, sipas ¢éshtjes konkrete
dhe né pérputhje me parimin e ushtrimit té ligjshém té diskrecionit.

A - Afatet kohore té pércaktuara me ligj apo akt nénligjor

3. Pas késaj, ekzistojné rregulla té vecanta pér zgjatjen e kétyre
afateve, d.m.th. afati procedural i pércaktuar me ligj ose me akte
nénligjore mund té zgjatet vetém nése kjo éshté parashikuar
shprehimisht né ligj ose akt nénligjor, ndérsa afatet kohore té
pércaktuara nga organi publik mund té zgjatet me kérkesé té
justifikuar té palés sé interesuar té paraqitur para skadimit té afatit.
4. SHEMBULL: Pér paralelizém, Kodi i Procedurés Administrative
né Bullgari éshté shumé i detajuar né kété céshtje ligjore. Ai
parashikon qé akti administrativ té nxirret brenda 14 ditéve pas
datés sé fillimit té procedurés.

B - Shtyrja e afateve kohore

Informacioni i disponueshém né letér do t'i sigurohet autoritetit
tjetér brenda tri ditéve nga kérkesa e kétij té fundit, me kusht gé afati
pérfundimtar pér marrjen e vendimit té fillojé datén e marrjes sé
informacionit. Njoftimet zyrtare sipas kuptimit té Ligjit pér Qeverisjen
Elektronike do té béhen pa vonesé.

C - Rivendosja né afat - Neni 54

1.

Né bazé nenit 54/paragrafi 3, si njé paronomazi ka “afate kohore
pér té kérkuar rivendosjen né afate kohore": Kérkesa pér
rivendosjen né afat duhet té béhet brenda 15 ditéve nga dita

kur jané eliminuar pengesat, por jo mé voné se 1vit nga datae
pérfundimit té afatit té humbur. Né té njéjtin afat duhet kryer edhe
veprimi procedural, pér té cilin pala ka humbur afatin pér shkage
té arsyeshme.

Né rastin e “Akteve nga dora e Zotit" (vis major) - paragrafi 4 i nenit
54 té KPA-sé thoteé se: Afati 1-vjecar, i pércaktuar né pikén 3, té
kétij neni, nuk zbatohet né rastin e forcés madhore.

D - Pasojat e rivendosjes né afat - Neni 55

1.

Kérkesa pér rivendosjen né afat paragitet dhe shgyrtohet nga
organi publik kompetent qé zhvillon procedurén administrative ose
organi kompetent gé vendos mbi mjetet ligjore administrative, ose
organi qé vazhdon ekzekutimin né pérputhje me ¢éshtjen. Organi



para té cilit éshté paragitur kérkesa pér rivendosjen né afat merr
vendim brenda 15 ditéve. (pérséri kemi paronomazi).

2. Pérsaitakon paragrafit té dyté té Nenit 55 té KPA-sé&, ai parashikon
se depozitimi i kérkesés shkakton pezullimin e té gjitha veprimeve
procedurale té kryera si pasojé e humbjes sé afatit. Kundér vendimit
té organit publik pér mospranimin e kérkesés pér rivendosjen né
afat, mund té béhet ankim sipas rregullave té parashikuara nga ky
Kod. Pranimi i kérkesés pér rivendosjen né afat shkakton anulimin
e té gjitha veprimeve procedurale, té kryera si pasojé e humbjes sé
afatit. Fjalia e fundit éshté né favor té ankuesit.

E - Llogaritja e afateve kohore - Neni 56
. Rregullat e sakta (té parashikuara me ligj) pér llogaritjen e afateve
kohore:
- jané ményra e vetme e duhur pér té shmangur kegkuptimet
qé mund té lindin midis paléve né procesin administrativ,
- Kur afatet jané té réndésishme.
. Ndarja midis grupeve té ndryshme té afateve né bazé té periudhave
té ndryshme té kohés.

Né katér paragrafé, neni 56 i KPA-sé parashikon se :
1. Pérveg kur parashikohet ndryshe nga ligji, afatet caktohen né dité,
muaj ose vite.
2. Skadimi i njé afati kohor mund té shénohet edhe si daté e caktuar
kalendarike:
a- Té shtunat, té dielat dhe ditét e festave zyrtare nuk
pengojné fillimin dhe kohézgjatjen e afateve.
b- Kur dita e fundit e njé afati bie e shtuné, e diel ose njé dité
feste zyrtare, afati mbaron né ditén e punés gé vjen pas saj.

Ligjbérési shqgiptar zbaton Konventén Evropiane pér Llogaritien e
Afateve Kohore

Dita qé fillon ¢do proceduré administrative éshté pércaktuar né nenin 57
té KPA-sé “"Prezumime pér llogaritjen e afateve”.

F - Prezumime pér llogaritjen e afateve - Neni 57
Dita e paraqitjes sé kérkesés, pér efekt té llogaritjes sé afateve
procedurale gé ecin né dém té palés, konsiderohet ajo e:

a. depozitimit té kérkesés né posté, kur kérkesa dérgohet me
posté té porositur;

b. depozitimit té kérkesés né kutiné postare té organit publik;

c. paragitjes sé kérkesés né degét e institucionit, né
prefekturé apo pérfagésité diplomatike ose zyra konsullore;

¢. paragitjes né komandén ose institucionin e ndalimit té
personave;

d. regjistrimit nga pajisja pérkatése pér marrjen e
mesazheve, nése dokumenti elektronik dérgohet
elektronikisht ose kérkesa né formé té shkruar dérgohet
me faks. Ky komunikim nuk passjell humbjen e afateve.
Nése dokumenti i dérguar nuk éshté i lexueshém, organi
publik njofton pa vonesé dérguesin duke i kérkuar ta
ridérgojé né njé ményreé tjetér té pérshtatshme.

G - Afatet kohore - Pérfundime

Qasja legjislative shqgiptare pércakton afatet kohore né procedurat
administrative né pérgjithési. Kur afatet kohore nuk pércaktohen mé
ligj té vecanté, afati pér pérfundimin e procedimit administrativ éshté
60 (gjashtédhjeté) dité (neni 91, paragrafi 2 i KPA-sé). Postulati ligjor
latin “Lex specialis derogat legi generali” (Ligji i vecanté shfugizon ligjet
e pérgjithshme) zbatohet drejtpérsédrejti kétu. Periudha gjashtédhjeté
ditore éshté njé kohé e arsyeshme pér ¢do standard bashkékohor,
megjithaté rregulli i “sa mé shpejt gé té jeté e mundur” éshté ende
rregulli kryesor.

Il - HESHTJA E ADMINISTRATES - MIRATIMI NE HESHTJE

. Eshté gjetje ligjore pér hyrje né fugi, kur organi publik nuk njofton
vendimin brenda afatit té pércaktuar me ligj apo akt nénligjor pér
pérfundimin e procedurés dhe nuk njofton zgjatjen e afatit ose nuk
njofton vendimin brenda afatit té zgjatur, kérkesa konsiderohet si
e miratuar.

. Shprehja “do té konsiderohet si e miratuar” jep té njéjtén fuqi ligjore




si "asgjé nuk ka ndodhur". Eshté njésoj sikur té keté hyré né fugi njé
akt administrativ i vlefshém dhe i ligjshém. Gjetja éshté pikérisht
kjo pjesé e dispozités: “dhe akti administrativ shkresor i kérkuar si
i miratuar né heshtje “.

. Duke analizuar ¢éshtjen e “heshtjes sé administratés” nénkupton
sé pari té shqyrtojmé céshtjen e vendimeve té nénkuptuara
administrative .

. Né té vérteté, né shumicén e rasteve ky vendim gé nuk ka pasur
pérgatitje té vecanté brenda administratés.

. Mund té merret si rezultat i inercisé sé administratés dhe rregulli
sipas té cilit njé heshtje e tillé lind njé vendim éshté mbi té gjitha njé
rregull i kundérshtueshém.

A - Heshtja e administratés : Parimet

Qéllimiitij nuk éshté té pérmirésojé procesin e vendimeve administrative,

por vetém té lehtésojé ekzekutimin e mijeteve juridike nga palét e

interesuara. Shqyrtimi i késaj céshtjeje mbetet ende i dobishém sepse:

- Vendimet e marra para gjyqtaréve administrativé jané, né
pérmasa té pranueshme, vendime té nénkuptuara;

- Nése vendimi i nénkuptuar nuk pérfshin ndonjé veprim
pozitiv nga administrata, prapé se prapé éshté rezultat i
kérkesés sé gytetarit.

. Si pasojé éshté krijuar kjo “gjetje juridike” , sipas té cilés heshtja e
administratés né lidhje me njé kérkesé té mbajtur gjaté njé kohe
té caktuar éshté e barabarté me njé vendim. Le té vémeé re kétu se
vetém ligjet ose dokumentet zyrtare mund té specifikojné se cilén
hipotezé zbaton ky rregull. Nuk i takon gjyqtaréve.

Megjithaté ekzistojné dy masa mbrojtése.

Né fakt, né ményré qé té dalé njé vendim né heshtje, éshté e detyrueshme

pér administratén:

1- té ballafagohet me njé «kérkeséx;

2 - pér kété, té keté ankim tek “autoriteti kompetent”.

Pér kéto dy pika ka interpretime elastike.

. Sigurisht, kur procedura e paragitur administratés nuk ka natyrén e
njé kérkese (raste vézhgimesh té béra né njé dosje specifike) ose kur

kjo proceduré éshté shumé e paqgarté pér t'u pérpunuar (kérkesa
drejtuar njé ministri gé «t'u japé udhézime vartésve té tij»), prej tyre
nuk lind asnjé vendim dhe kundérshtia nuk mund té zgjidhet.

. Por jurisprudenca nuk éshté aq e rrepté / kérkuese. Pér shembull,
kundrejt njé kérkese pér kompensim mund té merret vendim
rrézimi edhe nése nuk jané specifikuar démet pér t'u riparuar ose
shuma e kompensimit té kérkuar.

B - Heshtja e administratés: pérfitimet/démet

. Padyshim usiguronindividéve privaté pérfitime té konsiderueshme,
por edhe disa disavantazhe.

. Pérfitimi mé i dukshém éshté se ai mbron individin nga pasojat e
inercisé administrative. Katér muaj pas paraqitjes sé kérkesés - ky
afat mund té konsiderohet si i arsyeshém - ai mund t'i drejtohet
gjyqtarit pér njé vendim refuzimi.

. Mekanizmi i vendimit né heshtje mund té keté njé avantazh té
dyté, pasi ai mundéson pérmbysjen / prapésimin e kushteve né
té cilat fillon debati kundérshtues. Né té vérteté, né raste té tilla
objekti i mosmarréveshjes pércaktohet nga qytetari dhe jo nga
administrata. Skadimi i kohés sé pérgjigjes pércakton kufijté e
debatit, pasi éshté pérmbajtja e kérkesés sé qytetarit qé pércakton
dhe ndikon né pérgjigjen e dhéné ndaj vendimit té kundérshtuar.

. Avantazhiitreté, mjaftiréndésishém né njé shtet kushtetues, éshté
fusha jashtézakonisht e larmishme dhe pothuajse e pakufizuar gé i
hapet kontrollit té juridiksionit administrativ, i cili mund té kryhet
jo vetém pér veprimet, por edhe pér mosveprimet e autoriteteve
publike si dhe pér vendimet diskrecionare si pér shembull, refuzimi
pér té filluar procedurat ligjore.

. Por, sic e thamé, ményra se si funksionon ka edhe té meta.

. Para sé gjithash, dhe né rastet kur administrata zgjedh me dashje
té japé miratim né heshtje (¢ mundésiné mé té madhe e ka
qé té kalojé pa u véné re), né vend gé té njoftojé njé vendim té
qarté, vendimi né heshtje, duke gené se éshté krijuar thjesht nga
skadimi i afatit kohor, mund té nénkuptojé qé kérkesa nuk i éshté
nénshtrohet ndonjé shqyrtimi té vecanté.

. Ky afat éshté e drejté publike dhe nuk ndérpritet nga pritja e



pérgjigjes sé administratés.

C - Heshtja e administratés - legjislacioni shqiptar

Le té fillojmé me shembullin e ligjit nr. 119/2014 pér té drejtén e informimit

qé parashikon se qytetarét mund té kené gasje né informacione té

ndryshme digjitale. Kétu do té donim té theksonim disa pika:

. Nuk pérmendet asgjé né lidhje me pikén e fillimit té aplikimit pér
njohjen me informacionin ... A ka ndonjé konfirmim marrjeje? Ky
rast i vecanté parashikohet vetém né nenin 12 me kushtin e sakté
qé: «Né rastet kur autoriteti publik, té cilit i drejtohet kérkesa pér
informim, éshté i pagarté né lidhje me pérmbajtjen dhe natyrén e
kérkesés, ai kontakton menjéheré, por gjithnjé jo mé voné se 48
oré nga data e paraqitjes [...] ».

. Ky i fundit duhet té pérmendé datén e marrjes elektronike
sé dérgesés nga pérdoruesi, emértimin dhe adresén postare
ose adresén e-mail, kur éshté e pérshtatshme si dhe numrin e
telefonit té departamentit pérgjegjés pér kété céshtje. Autoriteti
administrativ nuk éshté i detyruar té dérgojé konfirmim marrjeje
pér dérgesa abuzive ose té dhéna qé mund té rrezikojné siguriné e
sistemit té tij informativ.

. Por nuk ndalon té parashikojé pérjashtime, si p.sh. pér autorizimet,
policing, apo edhe pér pérgjegijési.

D - Heshtja e administratés : mbron té drejtat e qytetaréve
. Megjithaté, nuk duhet té nénvlerésohet kompleksitetii kétij sistemi
pér qytetarét . Eshté me té vérteté pérgjegjésia e tyre né cdo
proceduré administrative pér:
a) Té pércaktuar autoritetin kompetent e afté té pérpunojé aplikimin e
tyre;
b) T'ia transmetuar dosjen administratés pérkatése, ta ruajé konfirmimin
e pranimit ose ta kérkojé até nése administrata nuk e dérgon veté;
c) Té gené i vetédijshém pér regjimin e pérdorur pér aplikimin e tij / saj.
Kjo ndodh pér disa procedura té ngushta;
d) Té kontaktuar administratén pér léshimin e certifikatés gé konfirmon
vendimin e miratimit né heshtje.

Il - Anulimi dhe shfuqizimi i aktit administrativ : Nenet 113 dhe

vijues té KPA

Pérveg neneve té méparshme, ekziston njé dispozité specifike né KPA -

neni 117 “Afati pér anulimin dhe shfugizimin®, i cili né dy paragrafét e tij

parashikon sa mé poshté:

. Anulimi sipas nenit 115 dhe shfugizimi sipas paragrafit té paré té
nenit 117 té kétij Kodi, mund té béhet né ¢do kohé (nuk ka afate
kétu).

. Sipas paragrafit 2, né cdo rast tjetér, t& ndryshém nga ai i
parashikuar né pikén 1, té kétij neni, anulimi ose shfugizimi mund
té béhet brenda 30 ditéve nga dita kur organi publik éshté njohur
me faktet gé cojné né anulimin ose shfugizimin, por jo me voné se
5 vjet nga njoftimi i aktit administrativ. Afati kohor prej 30 ditésh
éshté njé kohé e arsyeshme sipas ¢do standardi ligjor.

Administrata (autori i aktit ose organi epror) mund té anulojé (efekt
prapaveprues) ose té shfugizojé (pér té ardhmen) veprimin e tij kryesisht
ose me kérkesé.

Né shumé vende evropiane (Belgjiké, Spanjé, Francé ...):

. anulimi prapaveprues ose shfugizimi i njé akti individual i cili ka
krijuar té drejta pér palét éshté i mundur vetém brenda afatit prej
4 muajsh dhe nése éshté i paligjshém; pérjashtim béhet né rastin
e njé ndihme publike pér njé kompani gé bie né kundérshtim me
ligjin e BE-sé.

. anulimi / shfugizimi i njé akti té pérfituar me mashtrim éshté i
mundur pa afat (114/3);

. nuk ka afate kohore pér anulim ose shfugizim nése pérfituesi nuk
plotéson kushtet ose ato nuk jané respektuar (115,102/1/ ¢).
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Shfuqizimi i njé akti té ligjshém administrativ: nenet 116 dhe 117 té KPA-sé

Shfuqizimi mund té béhet né ¢do kohé (neni 117), vetém nése shfugizimi
éshté i domosdoshém pér té parandaluar apo eliminuar njé démtim
serioz té jetés dhe shéndetit té njerézve apo sigurisé publike dhe kjo
nuk mund té béhet né ményra tjera gé cenojné mé pak té drejtat apo
interesat e ligjshém té fituar té palés; kjo palé do té kompensohet (pérveg
fitimit t& munguar). Né ¢do rast tjetér, jo me voné se 5 vjet nga njoftimi
i aktit administrativ. Né Francé, nuk ka dispozité té barasvlershme, duke
pasur parasysh parimin e paprekshmérisé sé njé vendimi administrativ té
ligjshém, i cili ka krijuar té drejta pér njé palé.

Rihapja e procedurave administrative

PROJEKTI I BINJAKEZIMIT
(Mbéshtetje pér zbatimin e Kodit té Procedurave Administrative)

Tema: Praktika gjyqésore evropiane pér rihapjen e procedurave

sk skokok kokok

Pérmbledhje

Ligji administrativ evropian karakterizohet nga copézimi i ndjeshém dhe
politika specifike né ¢do shtet anétar pér njé gamé té gjeré aktorésh té
pérfshiré. Sistemi ligjor kombétar evropian paraget rregulla té ngjashme
ose procedura té ngjashme administrative qé shpesh jané pa lidhje me
njéra-tjetrén. Té dyja kéto duhet té krahasohen pér nga aftésia e tyre pér
té siguruar parimet kushtetuese dhe evropiane né bazé té ¢do akti ligjor
evropian

Parimet dhe kriteret e pérgjithshme pér zbatimin e tyre zhvillohen nga
gjykatat kombétare ose nga Gjykata Evropiane e Drejtésisé.
Jurisprudenca bazohet né pérshkrimin e konflikteve specifike gé
pérfshijné té drejtén administrative evropiane dhe nevojén pér té
mbrojtur té drejtat subjektive dhe interesin legjitim né até kontekst.
Parimet e pérgjithshme té sé drejtés mund té mbulojné teorikisht té
drejtat dhe detyrimet gé lindin né kontekstin e ligjbérjes, kontratave,
procedurave té planifikimit, sistemeve té shkémbimit té informacionit,
dhe rrjeteve té zbatimit té saj.

Qéllimi i kétij shénimi éshté té shikojé jurisprudencén evropiane pér té
identifikuar qasje koherente né céshtjet procedurale, vecanérisht né
procedurén e rishikimit té akteve administrative (p.sh. rihapja).



1. E drejta administrative e Shteteve Anétare té Bashkimit Evropian
E drejta administrative evropiane u zhvillua gjaté shekullit té njézeté falé
ndikimit té sistemit administrativ francez .

Austria ishte shteti i paré evropian gé kodifikoi ligjin e procedurave
administrative né vitin 1925.

SHBA-té miratuan Ligjin e Procedurave Administrative (APA) né vitin
1946.

Dukuria e pérgjithshme e kodifikimeve kombétare u rrit né kontekstin e
integrimit evropian.

Megjithaté, e drejta evropiane administrative karakterizohet nga
copézimi i forté dhe nga politikat e vecanta né ¢do Shtet Anétar .

Né disa shtete evropiane ekzistojné deri ligje té procedurave
administrative pér nivele té ndryshme té qgeverisjes dhe hyrja e tyre né
fuqi ka gené e shkallézuar.

Né njé rast tjetér, disa shtete evropiane kané geverisje vendore né nivel
rajonesh me pushtet té tyrin legjislativ, p.sh ligji gjerman i procedurés
administrative duhet paré né kontekstin e federalizmit kombétar 2.

Né Spanjé dhe né Itali, ekziston vetém njé ligj i pérgjithshém kombétar
dhe legjislacion plotésuar né nivel rajonesh me komunitete autonome
(p.sh. Sicilia).

Pér mé tej, né disa shtete anétare si Franca dhe Italia, aktet administrative
pérfshijné edhe aktet rregullatore (vendime, rregullore ministrore, etj.).
Pér kéto arsye, éshté logjike qé kodifikimi i procedurave administrative
aplikohet edhe pér kéto raste 3.

1.1ITALIA

Procedurat e rishikimit administrativ jané:

. Pezullimi administrativ: Eshté njé masé pérmes té cilés, gjaté njé
procedure auditi/rishikimi pér motive mbrojtjeje, zbatueshméria
dhe efektiviteti i njé mase efektive pezullohet pérkohésisht.
Efektiviteti i njé akti administrativ pezullohet pér arsye serioze dhe
pér njé periudhé té caktuar té nevojshme nga i njéjti organi cili e ka
nxjerré aktin apo nga njé organ tjetér té pércaktuar nga ligji. Afatet

e pezullimit tregohen né aktin e nxjerré té pezullimit dhe mund té
zgjaten apo vonohen pér njé periudhé kohe apo té shkurtohen né
rast té lindjes sé nevojés pér kété veprim.

. Zgjatjaadministrative: Eshté njé masé pérmes sé cilés efektiviteti
pérfundimtar i afateve té njé mase té pérhershme, zgjatet mé
shumé nga sa ishte parashikuar. Zgjatja miratohet pérpara sé té
pérfundojé afati i masés sé shkallés sé dyté.

. Revokimi administrativ: Eshté njé masé qé do té ndikojé né
vlefshmériné e dokumenteve dhe efektivitetin afatgjaté té tyre,
né pérfundimin e njé procedure pér té verifikuar nése rezultatet
e arritura té njé masé té méparshme meritojné té jené té ruajtura.
Nése rivendosjen e kérkesés pér pjesémarrje, administrata ka
detyrimin té parashikojé kompensimin. Administrata ka detyrim
tw parashikojw dwmpshpwrblim nw rast sw revokimi sjell efekte
paragjykuese tek palwt e interesuara

Autoritetet publike kérkohen té caktojné njé zyrtar pérgjegjés pér
menaxhimin e procedurés, emri dhe kontaktet e té cilit komunikohen te
palét e interesuara né momentin e paré té fillimit té procedurés. Zyrtari
mund té jeté personi qé miraton vendimin pérfundimtar apo njé person
tjetér. Qéllimi i késaj dispozite nuk éshté lejimii ndarjes midis menaxhimit
té procedurés dhe miratimit té vendimit pérfundimtar, e rrjedhimisht
pérforcimit té paanésisé té autoritetit vendimmarrés (Gjykata Evropiane
e Drejtésisé ka hedhur poshté ndarjen midis kétyre dy funksioneve,
madje edhe pér procedurat e ndéshkimit administrativ- shih shembullin
“Case 100/80 Musique Diffusion Frangaise v. Commission [1983] ECR
1825, paras 6-7"

Gjaté menaxhimit té procedurés, zyrtari pérgjegjés respekton dhe
promovon aktivisht té drejtat e paléve té interesuara.
Né Itali aktet e shkallés sé dyté karakterizohen duke iu referuar akteve

'F. Bignami, Comparative Administrative Law (E drejta administrative e krahasuar) , né The Cambridge Companion to Comparative Law 145-179 (M. Bassani dhe U. Mattei botimi 2012).
2 V. Prof. T. Schmitz, The administrative procedure in German administrative law (Procedura administrative né ligjin administrativ gjerman) 2013.

3 ReNEUAL Rregullat Model né Procedurén Administrative té BE-sé 2014.



administrative té méparshme dhe mund té klasifikohen bazuar né efektin

qé sjellin si akte me efekte shfugizuese, si vijon:

"annullamento d‘ufficio” (shfugizim nga organi gé nxjerr
aktin) ky term konsiston né eliminimin e ish aktit administrativ té
pavlefshém;

e “revoca” (revokimi) ky term konsiston né ndérprerjen e efekteve té
aktit (t& méparshém) administrativ té vlefshém pér arsye oportune;

e  "abrogazione" (shfugizim) ky term nénkupton ndérprerjen e
efekteve té aktit (té méparshém) pér arsye oportune apo pér
papajtueshmériné e pérmbajtjes;

Né shumicén e rasteve, organi publik mund té vendosé:

. “sospensione” pezullim té efekteve té aktit administrative

. “convalida”, ky term nénkupton eliminimin e pavlefshmérisé té
aktit administrative pérmes njé deklarate eksplicite té organit qé
nxjerr aktin apo né raste té tjera organit né nivel hierarkie mé té
larté;

. “conferma” konfirmim pérmes té cilit administrate publike
konfirmon vlefshmériné e njé akti té nxjerré mé paré;

e “ratifica” (ratifikimi), ky term konsiston né miratimin nga ana e
organit kompetente té njé akti administrativ;

e “Conversion” (konvertim) ky term nénkupton nxjerrjen e njé
dokumenti administrativ t& ndryshém nga i méparshmi, me
funksion té ngjashém (apo té njéjté);

e “rettifica” (korrigjim), ky term nénkupton eliminimin né formé
retroaktive té parregullsive té lidhura me njé akt administrativ té
vlefshém.

1.2 FRANCA

Ligji francez gé rregullon ndérhyrjen e administratés né efektivitetin
akteve té nxjerramé paré prej tij, ndérhyrje kjo pér shkak té paligjshmérisé
apo mundésive té papérdorura té cilat ndikojné rezultatin pérfundimtar
té akteve té shkallés sé dyté si “anulimi nga ana e zyrés” dhe “revokimi,
né thelb pérbén dallimin midis akteve qé krijojné ligjin dhe atyre qé nuk
u atribuohet kjo merité.

Kjo fushé ka gené subjekt i vendimeve historike té Késhillit té Shtetit

(Conseil d’Etat), nga e cila ka dalé njé disipliné jurisprudence formalisht
e dallueshme nga degét e tjera té ligjit kombétar. Sikur se u pérmend
mé lart, ndryshimi thelbésor i késaj disipline géndron tek aktet
kundérshtuese té cilat krijojé té drejta me ato akte té cilat nuk krijojné
té drejta.

Kur flasim pér vecantive individual té rastit, mund té vihet re se
ky artikulim nuk éshté njé qasje posteriori operated, por mé tepér
éshté njé formé abstrakte klasifikimi qé vendos né zbatim gjithmoné
jurisprudencén, bazuar né kategori dhe tipologji aktesh.

Pér shkak té natyrés sé tyre té pérgjithshme dhe abstrakte, ato nuk jané
“té drejta té krijuesve”. Padyshim gé né sistemin ligjor francez ekziston
mundésia qé pushteti ekzekutiv té shfugizojé- pa kufizim, rregulloret,
pavarésisht pritshmérive si rezultat i vlefshmérisé sé tyre. Nése ka
ndryshime né gjendjen faktike té cilat cuan né miratimin e tyre, ose mé
miré njé ligj i vjetér mbéshtet parimin e detyrés sé administratés, aktet e
paligjshme térhegjen. Procesi i pérmendur mé sipér mund té zbatohet
brenda njé periudhe maksimale 4 mujore nga momenti i miratimit té
aktit, njé afat i cili zbatohet vetém pér ato akte té cilat kané origjiné né
paligjshméri.

Jurisprudenca franceze thekson parevokueshmériné e té gjitha akteve té
cilat gjenerojné té drejta.

1.3 MBRETERIA E BASHKUAR

Veprimtaria e Gjykatés Administrative pérbéhet nga zbatimiifunksioneve
té trashéguara prej juridiksionit administrativ té Anglisé dhe Uellsit dhe
ushtrimit té kontrollit mbi gjykatat e nivelit mé té ulét.

Kontrolli kryesisht ushtrohet népérmijet procesit té shqyrtimit gjygésor
dhe lidhet me personat fiziké apo organet gé kryejné funksion publik.
Qéllimi i shqyrtimit gjygésor éshté té sigurojé gqé vendimet e organeve
ose individéve jané té pérshtatshme dhe legjitime; Ata gjithashtu nuk
duhet té ushtrojné kompetencave gé Parlamenti nuk u ka dhéné.

Midis té tjerave, Gjykata Administrative mbulon njé séré apelimesh
administrative dhe raste té tjera, si vijon:




. Té drejtén gé buron nga ligje té caktuara pér té apeluar kundér
vendimeve té ministrave, geverive lokale dhe gjykatave;

. Raste gé burojné nga ligji mbi shtetésiné, emigracionin dhe azilin
(Akti i Shtetésisé, Emigracionit dhe Azilit), i vitit 2002;

. Apelon kundér vendimeve té caktuara té Gjykatave té Magjistratéve
dhe Gjykatés sé Krimeve (Crown Court);

. Rasteve té Habeas Corpus;

. Urdhéron burgim pér rastet e shpérfilljes sé gjykatés;

. Rastet e lidhura me sjellje té bezdisshme;

. Rastet e lidhura me Aktin Coroners, té 1988;

. Organeve té ndryshme gé lidhen me parandalimin e terrorizmit, té
ardhurat nga krimi, trafiku i drogés dhe ¢éshtje té tjera té té drejtés
penale

1.4 SPANJA

Spanja miratoi kodifikimin e procedurave administrative né vitin 1889.
Né Spanjé proceset e shkallés sé dyté zakonisht ndahen né veprime
administrative, procese té térhegjes dhe rishikim i procedurave
administrative. Céshtja qé ka té béjé me veprimet administrative, e
mé konkretisht me procedurat e lartpérmendura té shkallés sé dyté,
trajtohen si rishqyrtim apo rishikim i akteve nga ana e administratés- ex
officio apo me kérkesé. Shumica e tyre jané shqgyrtuar né gjerésisht nga
Ligji 4/99.

Edhe pse ka ngjashméri midis ligjit italian dhe spanjoll, ¢éshtja e
procedurave pér mbrojtjen e té ashtuquajturés vendim né kuadrin e
veté-mbrojtjes né kuptimin strikt dhe té lidhur me Administratén Publike,
tregoi njé ndryshim té genésishém midis dy sistemeve. Dallimi i paré dhe
mé i réndésishém géndron né faktin se ligji italian nuk ka njé kuadér té
pérgjithshme té lidhur me procesit e rishikimit administrativ, pasi kéto
institucione jané kryesisht ndértime doktrinare dhejurisprudence, ndérsa
ligji spanjoll tradicionalisht ofron njé rregullore ligjore gjithépérfshirése. |
ashtuquajturi apel i jashtézakonshém i rishikimit éshté njé mjet autonom
pér mbylljen e masave pérfundimtare. Ky mjet mund té pérdoret vetém
kur rrethanat qé parashikon Ligji i Procedurave Administrative ka sjellé
njé situaté shteruese. Ky mjet éshté pasqyrim i njé mekanizmi ekzistues

té ngjashém funksional, i cili mban té njéjtin emér dhe arsyetim té
ngjashme né té gjitha zonat juridike spanjolle, e pérmes té cilave ju mund
té "kérkoni” rihapjen “e njé procesi té méparshém tashmé té pérfunduar
dhe kérkoni njé analizé té re té gjykatés, gé sipas pérkufizimit, éshté i
pakundérshtueshém: gjykimi pérfundimtar”. Apeli i rishikuar, i cili nuk
duhet ngatérruar me procesin eponymés qé analizojmé, mund té ngrihet
kundér akteve administrative té pakontestueshme, sic jané ato kundér té
cilave nuk ka asnjé ankesé té zakonshme administrative.

Rishikimi i ankesés duhet té parashtrohet dhe té vendoset nga organi
administrativ gé ka nxjerré aktin, bazuar né njé nga arsyet e treguara né
nenin. 118.1 té Ligjit té Procedurave Administrative:

. miratimi i masés ka shkaktuar njé gabim faktik, e dukshme né
dokumentacionin e procedurés;

. paragitja e dokumente me vleré thelbésore pas marrjes sé vendimit
nénvizojné déshtimin e masés sé kontestuar;:

. Masat kané ndikuar mbi dokumentet apo déshmité jané deklaruar
false me vendim gjygésor res judicata, miratuar para ose pas
vendosjes sé masés né fjalé

. Masa éshté ndryshuar pas konstatimit té njé rast té abuzimit té
pushtetit, korrupsionit, dhunés, skema mashtrues apo tjetér
veprim té dénueshme, duke u klasifikuar késhtu né praktikén
ligjore res judicata.

Afatet e aplikimit pér rishikim variojné bazuar né arsyen e palés kérkuese.
Nése ky éshté aplikimi i paré, afati caktohet katér vite; né raste té tjera
afati éshté 3 muaj nga pranimi i dokumenteve apo kur vendimi i gjykatés
ka marré formé té preré.

1.5 GJERMANIA

Né Gjermani, revokimi dhe térheqgja e institucionit (procedura té
rishikimit té akteve administrative) jané padyshim té ndryshme, edhe
pse té dyja kéto procedura ndjekin té njéjtat parime té pérgjithshme té
cilat i japin administratés fuqi rishikuese dhe diskrecion té gjeré.



Masa administrative e térheqjes (Riicknahme) synon ndryshimin e
shkeljeve té ligjit té kryera gjaté ushtrimit té funksioneve administrative,
ndérsa revokimi ndodh kur vendoset njé modifikim i aktit.

Udhézimet specifike pér procedurat e rishqyrtimit jané té pérfshira
né Aktin e Procedurés Administrative, i cili pércakton saktésisht kushtet
dhe efektet ligjore té anulimit té zyrés dhe térhegjes, né varési té faktit
nése akti né fjalé konsiderohet i favorshém dhe pérfshirja/konfirmimi i
njé té drejte apo avantazhi domethénés ligjor ose madje edhe té zgjerojé
sferén ligjore té aplikantit.

Né kété kuptim dallojmeé dy lloje té masave administrative té favorshme:
ato qé ofrojné njé pérfitim financiar né formén e kapitalit ose ato qé jané
parakushti i pérfitimeve té tilla dhe gé pérmbahen né formén e masave
patrimoniale.

Sistemi ligjor gjerman bazohet mbi supozimin se individi nuk mund
mbéshtesé besimin e tij né efikasitetin e aktit administrativ, né ményré
mé abstrakte mund té themi se:

. (i) Nése akti administrative éshté nxjerré bazuar né mashtrim,
dhuné apo korrupsion;

. (i) Nése dokumenti éshté nxjerré duke u bazuar né deklarata té
paplota apo substancialisht té pasakta;

. (iiii) Nése palét & pérfshira kané informacion mbi parregullsi té aktit.
Né kéto raste akti administrativ do té térhiget.

Ndryshe nga praktika e anulimit, revokimi nuk zbatohet pér masat ligjore
té favorshme pasi ato té jené béré té pakundérshtueshme.

Si pérfundim, mbéshtetur mbi doktrinén ligjore mund té themi se “... né
ményré gé tu lejojmé administratés publike njé hapésiré mé té madhe
veprimi pér praktikat e térhegjes sé njé masé, né rastin kur dalin fakte
té reja apo ndryshon kuadri ligjor, rregulli pér térhegjen né realitet
éshté mé shumé njé disipliné ndihmuese se sa anulim zyrtar..." (Poteri di
autotutela” - book by C. Fraenkel Haeherle).

2. KodiiProcedurave Administrative né Republikén e Shqipérisé.
Kodi i Procedurave Administrative né Republikén e Shgipérisé u miratua
népérmjet ligjit nr. 44/2015, daté 30 prill, 2015, né pérputhje me nenet
81, paragrafi 2, dhe 83, paragrafi 1i Kushtetutés. Qéllimi kryesor i késaj
reforme éshté pérkthimi i té drejtave dhe parimeve kushtetuese né
rregulla té procedurés administrative gé pérputhen me acquis e BE- sé.

Procedura administrative pérbéhet nga té gjitha té drejtat dhe detyrimet
e subjekteve, palét private dhe publike, té cilat marrin pjesé né
procedurén administrative.

Kodi duhet té garantojé té drejtat subjektive dhe interesat legjitime té
paléve pérmes zbatimit té parimeve té pérgjithshme té sé drejtés sé BE-
sé, té thjeshtésojé sistemin ligjor dhe té rrisé siguriné ligjore.

Megjithaté, éshté e domosdoshme pér kété qéllim té identifikohen
praktikat mé té réndésishme té zbatueshme né vendet anétare té BE-sé
pérmes analizés sé ¢éshtjeve evropiane.

Pér sa i pérket rishikimit té aktit té procedurés administrative
(“rishikimi”), né pérputhje me nenin 144 té KPA, rishikimi “ éshté mjeti
ligjor administrativ, me ané té té cilit kérkohet anulimi apo ndryshimi
i njé akti administrativ té nxjerré apo nxjerrja e njé akti administrativ té
refuzuar, kundér té cilit ankimi nuk éshté mé i pranueshém pér shkak té
kalimit té afatit té parashikuar nga ky Kod".

Ky mjet administrativ ligjor mund té kérkohet nga palét “ nése zbulohen
rrethana ose prova té reja me shkresé gé kané réndési pér ¢éshtjen, té cilat
nuk diheshin dhe mund té diheshin prej saj gjaté zhvillimit té procedurés
administrative gé ka cuar né nxjerrjen e aktit administrativ” (neni 144, par.
2i Kodit).

Kérkesa pér rishikim duhet té paraqitet brenda 30 ditéve nga dita qé pala
ka marré dijeni pér shkakun e rishikimit, por né ¢do rast jo mé voné se 2
vjet nga dita qé ka lindur shkaku i rishikimit. (neni 145 i Kodit). Ky mjet
ligjor administrativ zbatohet né pérputhje me nenet e KPA- sé, mé sé
shumti sipas “Seksionit 4" (Anulimi dhe shfugizimi i aktit administrativ)
té Kodit (nen. 113-118). Kérkesa i dorézohet organit qé ka nxjerré apo ka
refuzuar aktin administrativ, i cili kérkohet gé té rishikohet.



21 Parimi i zbatimit té hapave té ndryshém né procedurén
administrative pér rishikimin e procedurés administrative
fillestare

(1) Rishikimi éshté mijeti ligjor administrativ i kérkuar nga njéra palé
prané organit kompetent paraqitet brenda 30 ditéve nga dita gé
pala ka marré dijeni pér shkakun e rishikimit, por né ¢do rast jo mé
voné se 2 vjet nga dita qé ka lindur shkaku i rishikimit. Né té kundért,
kérkesa pér rishikim té procedurés do té refuzohet. Né rastin e ligjit
nr. 67/2017, Gjykata Administrative Italiane ka deklaruar se kérkesa
e palés nga anulimi i aktit administrativ mund té konsiderohet njé
kérkesé pér organin publik nése koha dhe mjetet juridike té tjera
ligjore jané pérdorur (v. TAR Cagliari, n. 67/2017; Consiglio di Stato,
Sez.V, n.5199/2012).

(2) Pala mund té kérkojé rishikim, nése zbulohen rrethana ose
prova té reja me shkresé qé kané réndési pér ¢éshtjen, té cilat nuk
diheshin dhe mund té diheshin prej saj gjaté zhvillimit té procedurés
administrative gé ka cuar né nxjerrjen e aktit administrativ. Né
rastin C-2/06 Kemper, Gjykata e Drejtésisé ka theksuar gé neni 10
KE zbaton pér njé organ administrativ detyrimin pér té rishikuar
njé vendim mbi procedurén administrative pérfundimtare, né
ményré qé té marré parasysh interpretimin pérkatés té miratuar
nga jurisprudenca komunitare, kur ndodhin njé séré kushtesh. Ky
vendim bazohet né parimin e efektivitetit t& mbrojtjes gjyqésore
e cila, sipas praktikés sé pércaktuar (ex multis, Case C-222/84
Johnston [1986] ECR 1651, paragrafi 18 to 19, Rasti C 50/00 P,
Union de ECR 1-6677, paragrafi 39, rasti C 432/05, Unibet, ECR
1-2271, paragrafi 37) pérbén njé parim té pérgjithshém té sé drejtés
sé Komunitetit pér té drejtat themelore té garantuara né Komunitet
(Neni 47/1 sipas Kartés sé té Drejtave Themelore té Bashkimit
Evropian, shiko gjithashtu Neni 6 dhe 13- Konventa Evropiane pér
Mbrojtjen e té Drejtave té Njeriut dhe Lirive Themelore).

(3) Pala nuk ka té drejté té ushtrojé pér heré té dyté mjetet juridike
administrative pér té njéjtin rast ( neni 128 KPA; parimi “ne bis in
idem"; v. Van Esbroeck, C-436/04, 9 marzo 2006, §§ 27 - 36; Corte

di Cassazioneitaliana, Il sez. Civ, ordinanzainterlocutoria n. 23232, 15
novembre 2016; Cause C-217/15 e C-350/15. Ekzistojné disa variante
té parimit “bis in idem"” né ligjin e BE- s&, té cilat mund té lexohen né
disa puné té ndryshme si Van Bockel, B., The principle ne bis in idem
in EU Law, Kluéer, 2010. See also Oliver, P, and Bombois, T., ‘Ne bis in
idem en droiteuropéen: un principe a plusieursvariantes’, Journal de
droiteuropéen, 2012, pp. 266 to 272; and Tomkin, J., Article 50, Right
not to be tried or punished téice in criminal proceedings for the same
criminal offence’, in Peers, S., Hervey, T., Kenner, J., and Eard, A., The
EU Charter of Fundamental Rights: a commentary, Hart Publishing,
Oxford, 2014, pp. 1373 to 1412).

(4) Autoriteti Publik miraton aktin e ri administrativ népérmjet
“procedurés administrative” sipas neneve té KPA- sé, vecanérisht
né “Seksionin 4" (Anulimi dhe shfuqizimi i aktit administrativ) té
Kodit (neni 113-118).

(5) Né kété proceduré administrative, krijuar sipas dispozitave té
nenit 41té Kodit, organi publik vepron népérmijet zyrtarit pérgjegjés
té caktuar né pérputhje me rregullat e kétij neni (neni 43 KPA).

(6) Zyrtari pérgjegjés kryen procedurén administrative dhe né
fund propozon me shkrim njé vendim pérfundimtar. Kjo proceduré
e re administrative duhet té garantojé parimet e Kushtetutés dhe
parimet e KPA- sé. Parimi pérfshin: - parimi i ligjshmeérisé; -
transparencés dhe informacionit; - parimii proporcionalitetit;
- Parimi i drejtésisé dhe i paanésisé; - Parimi i objektivitetit
dhe pérgjegjésisé; - e drejta pér tu mbrojtur (Né Itali, njé
masé gqé miratohet né kundérshtim me rregullat gé rregullojné
procedurén ose formén e instrumenteve, nuk duhet té anulohet
nése, né bazé té natyrés sé masés, éshté e qarté se dispozitat qé
pérmban nuk mund té ishin ndryshe nga ato té miratuara né té
vérteté; ex multis, Consiglio di Stato, Sez. Il, 29.4.2915, n. 758;
Tar Lazio ,se.zlq, 1903/2017; Tar Toscana, Sez. |, 7.5.2016, n. 736)
; - Edrejta pér tu dégjuar; - e drejta pér inspektimin e dosjeve
(neni 45 KPA); - E drejta pér té pérfunduar procedurat brenda



njé periudhe té pérshtatshme kohore [Detyra e autoriteteve té
BE-sé pér té miratuar njé vendim pérfundimtar brenda njé kohe té
arsyeshme rrjedh né ményré implicite nga neni 265 TFEU (duke i
dhéné njé zgjidhje pér vonesa té panevojshme né vendimmarrje)
dhe éshté vértetuar nga ECJ né shumé raste (Edhe né lidhje me
ankesat, shih pér shembull rastin C-282/95 P Guérin automobiles
v Komisioni [1997] ECR 1-1503, para 37). Né nivel kombétar shih
pér shembull Ley 30/1992, de 26 de November, de Régimen
Juridico de las Administraciones Publicas y del Procedimiento
Administrativo Comun (BOE num. 285, de 2711.1992), modifica
da portltimavezpor la Ley 27/2013, de 27 de diciembre, de
racionalizacién y sostenibilidad de la Administraciéon Local (BOE
nuim. 312, de 30.12.2013), Art 42.]; - Si dhe mbrojtjen e objekteve
(private) (Rastet 46/87 dhe 227/88 Hoechst AG v Komisioni
[1989] ECR 2859, para 15, 16); - (Coniglio di Stato 1879/2017; Tar
Latina n. 299/2012; Tar Venezia 230/2013).

(7) Pér mé tepér, béhet procedura pér pjesémarrjen e publikut dhe
té gjitha opsionet dhe zgjidhjet duhet té mbeten té mundshme.
Korrigjimi né até fazé duhet ende té lejojé publikun né fjalé qé
té ndikojé efektivisht né rezultatin e procesit té vendimmarrjes
(neni 43, 44 dhe 45 CAP; v. fjalia 15.01.2013, Krizan, C416/10,
EU:C:2013:8, punto 90).

(8) Autoriteti publik mund té korrigjojé ose té térhegé njé vendim
té paligjshém administrativ, i cili ndikon negativisht né njé palé.
Korrigjimi ose térheqja do té keté efekt prapaveprues (neni 113
dhe 114 i Kodit). Megjithaté, éshté e réndésishme qgé organi publik
té marré parasysh mbrojtjen e pritjeve legjitime dhe gjithashtu
parimin e ligjshmérisé, nga njéra ané, dhe parimet e té drejtave
té sigurisé dhe mirébesimit té individéve, nga ana tjetér. Mungesa
e sjelljes sé pasakté nga ana e pérfituesit té aktit té krijuar pér
jurisprudencén evropiane pérbén vetém njé nga aspektet gé
duhet té merren parasysh, gjé gé né vetvete ishte né té kaluarén
e pamjaftueshme pér té pérjashtuar mundésiné e revokimit té
njé akti administrativ té paligjshém (C-14/81, Alpha Steel C-15/85;

C-365/89, Cargill). Sjellja e pérfituesit té aktit u bé vendimtare né
jurisprudencén e De Compte, pasi konsiderohet e mjaftueshme
pér té pércaktuar legjitimitetin e mbéshtetjes sé marrésit dhe, né
vecanti pérputhet me ligjshmériné e kujdestarisé me mungesén e
ndonjé sjelljeje té personit qé ka kontribuar né nxjerrjen e aktit té
paligjshém (Gjykata e Drejtésisé, Vendimi i datés 17 prill 1997 pér
céshtjen C-90/95 De Compte; v. Conseild'Etat case n. 395326,
20.3.2017 Autoriteti publik mund té korrigjojé ose té térheqé njé
vendim té ligjshém administrativ qé ndikon negativisht né njé palé.
Korrigjimi ose térhegja do té keté efekt té ardhshém.

. (9) Ndryshimi, prishja, térhegja apo léshimi i njé vendimi duhet té
kryhet népérmijet njé akti té ri té shkruar, i cili anulon, shfugizon,
ndryshon, ose plotéson aktin e paré (neni 113, par. 3. dhe neni. 144,
par. 1. KPA). Ky vendim miratohet dhe nénshkruhet nga personi i
pércaktuar pérgjegjés sipas ligjit apo aktit nénligjor (neni 98, KPA).

Akti Administrativ duhet té pérmbaj njé arsyetim. Arsyetimi duhet té
pércaktoj hapésirat faktike dhe ato pika né ligj gé kané cuar né marrjen e
vendimit nga autoriteti pérkatés, pasi ato dalin nga aktivitetet paraprake
té gjetjes sé fakteve (ltaly ligji 241/1990, neni. 3, ex multis Consiglio di
Stato, sez. VI, n. 1451/2017Apelim Administrativ)




Dokumenti 1: Ankimet administrative dhe forma té
tjera té ADR (nivei i thelluar)
Emrii ekspertit: Z. Dacian Dragos

Mijetet ADR né té drejtén administrative

Ankimet administrative
Avokati i Popullit
Ndérmjetésimi
Arbitrazhi
Efektshméria?

Ankimi administrativ

Ankimi administrativ kundrejt rishikimit gjygésor
Ankimi administrativ

Atakimi, kundérshtimi, ri-vlerésimi, kritiké

Ankimi hierarkik, rekursi

Ankimi kuazi-hierarkik, kontrolli administrativ (tutella)
Ankimet e detyrueshme kundrejt atyre fakultative

Logjika e ankimit administrativ

E drejta pér t'i béré kérkesé geverisé

Parimi i revokimit

Ri-vlerésimi i akteve té paligjshme

Zgjidhja e mosmarréveshjes pa kosto, e shpejté, dhe nga eksperté
Test pér procedurén né gjykaté

Lehtésimi i ngarkesés sé gjykatés

Heshtja administrative?

Objekt igjeré- ligjshméria + mundésia

Subjektivizém kundrejt autoritet mé i informuar pér ¢éshtjen

Ankimet e detyrueshme kundrejt ankimeve fakultative

| detyrueshém né: Danimarké, Holandé, Hungari, Sllovaki, Slloveni,
Poloni, Serbi, Ceki, Rumani, BE

Fakultativ: Francé, BE, Itali

Austri: reforma té médha, i detyrueshém

Spanjé: i detyrueshém pér vendime jo- pérfundimtare, fakultativ
pér vendime pérfundimtare

Kodi shqiptar i Procedurave Administrative

Neni 128 mjetet ligjore administrative
- E drejta pér té ushtruar mjetet ligjore
- Veprim /mosveprim
- Té drejta/ interesa
- Paligjshméria
- Ankimi /kundérshtimi /rishikimi
Neni 129 Shterimi i mjeteve ligjore administrative
-Joorganméilarté
- Veprim i drejtpérdrejté né gjykaté
- Organi mé i larté - ankimi administrativ i démshém

Kodi shqiptar i Procedurave Administrative

Ankimet administrative kundér akteve apo mos nxjerrjes sé akteve
(Neni 130 KPA)
Futja e konceptit té “veprimeve té tjera administrative” pérveg aktit
administrativ dhe kontratés administrative
Mundeésia pér té kundérshtuar veprimet administrative népérmjet
kundérshtimit administrativ - kemi njé mjet té ri ligjor administrativ
(Neni128i KPA)
Dhe mijeti administrativ i “i rishikimit”
Parimi “no bis in idem”
Neni 130 ankimi administrativ kundér aktit administrativ dhe
qéllimi i tij
Akti administrativ / mos-veprimi

- Veprimet procedurale- té parashikuara shprehimisht nga ligji
Neni 131 pérmbajtja e ankimit administrativ kundér aktit
administrativ

- Objekti

- Organi rishikues

- Akti administrativ /nuk éshté nxjerré?

- Shkaget pér té gjitha éshté béré apeli

- Interpretimi nga organi rishikues



Logjika e ankimit administrativ

. E drejta pér té paditur geveriné

. Parimi i revokimit

. Rishikimi i akteve té paligjshém

. Zgjidhjet jashté gjykaté pa kosto dhe té shpejta

. Testim i procedurave ligjore

. Ulja e ngarkesés sé gjykatave

. Heshtja administrative?

. Fusha e gjeré e veprimit-ligjshméri + mundési

e Subjektivizmi kundér autoriteti mé té miré dhe informuar

Afatet

Afatet e arsyeshme

Autoritetet publike kundrejt ankuesve
Itali: 30 - 90 dité, 120 dité - pa kufi
Hungari: 15, 30 dité kundrejt 60 dité
Sllovenia: 15 dité kundrejt 2 muaj
Holanda: 6 javé kundrejt 6-12-18 javé
Belgjika- i pércaktuar pot indikativ; maksimumi 4 muaj
Polonia- 14 dité dhe 7 dité

Rumania - njésoj

Franca: 2 muaj pér gjykatén

Kodi shqiptar i Procedurave Administrative
. Neni 132 Afati kohor
- Akti administrativ 30 dité; Pala e treté?
- Mungesé- 7-45 dité
. Neni 133 Pasojat e njé ankimi administrativ
- Pezullimi de jure
- Pér té gjithé pjesémarrésit - Paligjshméria e pjesshme?
- Pérjashtime :
- Masat tatimore, policore
- Interesi- shéndeti, rendi publik dhe té tjera
- Padi e drejtpérdrejté né gjykaté 5 dité
. Ankimi administrativ kundér aktit administrativ brenda 30 ditéve
nga marrja dijeni pér nxjerrjen e aktit apo refuzimin e tij (Neni 132/1)

. Né rastin e mosveprimit jo mé herét se 7 dité dhe jo mé voné se 45
nga pérfundimii afatit pér pérfundimin e procedurés administrative
(neni132/2)

Objekti i rishikimit
. Revokimi- ndryshimi- nxjerrja e njé vendimi té ri
. Kompetencat e organeve mé té larta hierarkike
. Efekti i kalimit té kompetencave né nivelet mé uléta?
- Holandé, Gjermani
. Parimi “non reformation in pejus”?
- Jo: Gjermani, Francé, Rumani, Belgjiké, Itali
- Po: Holanda, Polonia (pérveg, tatimeve), Hungaria, Serbia
. Mosmarréveshja e zgjidhur? Padi pér démshpérblim?
. Pércaktimi i objektit té rishikimit nga gjykata?

- Franca, Italia
Efekti pezullues
. De jure

- Gjermania, Polonia, Hungaria, Serbia, Cekia
. Me vendim gjygésor

- Franca, Holanda, Rumania
. Me vendim té autoritetit publik

- Italia, Belgjika, Danimarka, Spanja

Kodi shqiptar i Procedurave Administrative

KPA shqiptar

. Paraqitja e ankimit administrativ ka efekt pezullues mbi ekzekutimin
e aktit deri njé njoftimin e vendimit mbi ankimin (Neni 133/1 KPA)

. Pérjashtime (né fushén e tatimeve, né lidhje me masat policore, pér
mbrojtjen e rendit publik, shéndeti publik dhe interesave té tjera

ublike) (Neni 133/3).

publike) ( /3)

Ankimi administrativ kundrejt rishikimit gjyqésor

. Fakultativ- ndérprerje e veprimeve té gjykatés

. | detyrueshém - parakusht pér veprim gjyqésor

. Sisteme té pérziera



- Austria, Franca, Italia
Zgjidhja pérfundimtare e mosmarréveshjeve
- Holanda
Neni 6 pika 1 KEDNJ - gjykaté e pavarur dhe e paanshme
- Afate strikt, ankime té detyrueshme
- KEDNJ - Mbretéria e Bashkuar- Rumania

Tribunalet administrative

Organet administrative

Kuasi-gjygésore

MB, Holanda, Danimarka, Franca

Bordet apeluese té geverisjes vendore polake

Tribunalet e prokurimit publik té Gjermanisé dhe Rumanisé

Efektshméria

Holanda : 3% e vendimeve té kundérshtuara pérfundojné né
gjykaté; natyré kuazi- gjygésore; informaliteti si njé politiké
reformuese

Gjermania: mé pak se 10% e kundérshtimeve pérfundojné né
gjykaté; kundérshtimet ofrojné mbroje ligjore, pra ato jané té
efektshme.

Franca : Ankimet e detyrueshme jané té efektshme; Pérgjithésim?
Danimarka: 2-3% céshtjeve shkojné né gjykaté, shumé anulime nga
organet e apelimit

Italia: jo efektive, kultura administrative

MB : procedura common sense

Serbia: 50-100% efektive; centralizmi i organeve té apelimit

BE: 70% té ankimeve té mbyllura pérpara letrés sé njoftimit zyrtar,
80% pérpara opinionit té argumentuar, 90% pérpara njé vendimi
gjykate

Kodi shqiptar i Procedurave Administrative

Neni 134 Organi ku drejtohet ankimi
* Akti Administrativ :
* Organi nxjerrés

< Organi mé i larté /tjetér -nxjerrés
* Mosveprime:
« Organi mé larté/ tjetér, raporti nga organi nxjerrés

Neni 135 Kushtet pér pranueshmériné e ankimit
« E pa pérjashtuar shprehimisht nga ligji;
« locus standi (legjitimi)
« Brenda kohés sé pércaktuar
« Cdo kusht tjetér té shprehur shprehimisht né ligj

Neni 136 Procedura e shqyrtimit té ankimit nga organi publik
kompetent.

* Aksesueshméria

« Ligjshméria /pérshtatshméria

* Hetimet

« Anulimi /ndryshimi /revokimi /nxjerrja

« Té drejtat e paléve té treta

* Refuzimi

« Dérgim tek organi mé i larté, pa vonesé

Neni 137 Procedura e shqgyrtimit té ankimit nga organi mé i larté
* Hetimet shtesé
« Ligjshméria /pérshtatshméria
« Anulimi /modifikimi /revokimi/ nxjerrja
« Té drejtat e paléve té treta?
* Refuzimi
« Pjesa urdhéruese /arsyetimi
« Parimi “non reformatio in pejus”

Neni 138 Ankimi kundér mosveprimit administrativ
 Aksesueshméria/themeli
« Hetimet shtesé
 Raporti nga organi nxjerrés

Neni 139 Pérmbajtja dhe pasojat e zgjidhjes sé& mosmarréveshjes
 Ex tunc



* Arsyetimi

. Neni 140 Afati pér njoftimin e aktit dhe zgjidhjen e ankimit
« 30 dité, zgjatja e justifikuar, vdekja e palés- jo zgjatje

. Neni 141 Objekti u kundérshtimit administrativ
« Pushimi/shuarja e kryerjes sé njé veprimi tjetér administrativ
(ORGANI KOMPETENT)
« Kryerja e njé veprimi tjetér administrativ pér té cilin ka té
drejté pala, nése njé veprimii tillé kérkohet nga pala, por
organi publik nuk ka vepruar; ORGANI ME | LARTE (Neni 143)
« Térheqja apo ndryshimi i njé deklarate publike (ORGANI
KOMPETENT)
« Deklarimi si i paligjshém i njé veprimi tjetér administrativ
dhe ndreqja e pasojave té tij (ORGANI KOMPETENT)
« Shérbime publike té térthorta- detyra rregullatore ose
mbikéqyrése

. Neni 142 afati - 15 dité

. Neni 144 Rishikimi (Rihapja)
« Asnjé ankim nuk éshté mé i pranueshém pér shkak té
mbarimit té afatit
« Zbulohen rrethana apo prova té reja shkresore gé jané té
réndésishme pér ¢éshtjen, té cilat nuk jané ditur apo nuk
mund té ishin ditur nga ajo gjaté zhvillimit té procedurés
administrative qé ka cuar né nxjerrjen e aktit administrativ
« 30 dité dijenia /2 vjet ngjarja
« Organi kompetent
* Not on court administration
Investigation, recommendation, report




Avokatii Popullit

Pushteti Legjislativ
/I\

Pérfagésues

|
Avokati i Popullit

Hetues Alternativa

d d

Pushteti Ekzekutiv Pushteti Gjygésor

Ky projekt financohet
nga Bashkimi Evropian

Llojet
. Gjermania dhe Italia - Avokati rajonal apo lokal i popullit
. Shumé avokaté populli- jo hierarki, té pavarur
- Avokati i popullit i specializuar- pér fémijét, arsimin,
pensionet
- Vendor - kombétar (primus inter pares) - bashképunimi
. (Spanja jugore), Qendrore (Polonia, Hungaria), Evropa Jug-lindore
(Rumania, Sllovenia, dhe Kroacia) - mbrojtja e té drejtave té njeriut.
. Austria, Serbia, dhe pjesérisht edhe Danimarka - vlerésimi i
kérkesave ligjore procedurale dhe materiale
. Evropa peréndimore - Holanda, Belgjika, MB, ose Danimarka -
vlerésimi i sjellies apo géndrimit té administratés kundrejt njé
koncepti té pérgjithshém normativ sic éshté ai i njé administrate té
miré apo té pérshtatshme

Marrédhénia me gjykatat

. Rishikimet e pavarura

. Afatet kohore té pavarura

. Mos vénia né piképyetje e vendimeve gjyqésore (BE)

. Nuk ka hetim nése ka njé mijet ligjor gjyqésor té disponueshém
(MB, Holandé)

. Paralel me procedurat gjygésore (Cekia, Rumania)

. Gjykatat mund té vlerésojné ligjshmériné e vendimeve té Avokatit
té Popullit né MB dhe BE (démshpérblimin)

Roli

. Hartuesit e standardeve normative
 Avokati kombétar i Popullit i Holandés, Avokati parlamentar
i Populliti MB, Avokati parlamentar i Popullit i Danimarkeés,
Mbrojtési publik i té drejtave té njeriut né Cek i, apo
mbrojtési i qytetaréve né Serbi merren né praktikén e tyre
me standardet e administratés sé miré
« Té varur nga mbajtésit e pozicionit

o Institucionet e té drejtave té njeriut
« Parimet e Parisit si¢ jané vendosur né shtojcén e Rezolutés



sé Asamblesé sé Pérgjithshme té OKB-sé 48/134;
« Avokati rumun i Popullit, Avokati sllovak i Popullit, apo
Mbrojtési polak i té drejtave té Njeriut.

. Mekanizmi i kontrollit té administratés
« Parimet e Parisit; Avokatii Populliti Rumanisé, Avokati
i Popullit i Sllovenisé, apo Mbrojtési polak i té Drejtave
té Njeriut; i japi mbrojtje individéve kundér administratés
(shtetérore) dhe zgjidhje té pavarura dhe té paanshme té
mosmarréveshjeve.

Avantazhet

. Fleksibiliteti

. Informaliteti

. Teknikat e hetimit- ndérmjetésimi, pajtimi

. Qasja pro-aktive- hetimet me iniciativén e vet

. Ményra inkuizitore (jo kontradiktore si disa gjykata)

. Shterimi paraprak i procedurés sé ankimit administrativ
. Probleme strukturore té administratés

. Rekomandim jo i detyrueshém ligjérisht- mund té jeté njé piké e

forté.
. Kosto e ulét, zgjidhje e shpejté e mosmarréveshjeve

. Kompetenca shtesé: kushtetutshméria e ligjeve, propozimeve

legjislative

Dobésité

. Karakter jo detyrues i rekomandimeve
- Ndarje peréndimore- Lindore/ Jugore
- MB- refuzimi i arsyetuar si¢c duhet

. Personalizimi i pozicionit

. Kompetenca dhe kufij té pércaktuar nga ligjvénési
- Koncepti i administrimit té miré

. Hetimet e gjykatés mund té ndalojné hetimet e Avokatit té Popullit

ose mund ti pezullojné ato
. Mé pak ¢éshtje se sa né gjykata

Arbitrazhi

Arbitrazhi éshté njé tekniké ku palét né mosmarréveshje e referojné
mosmarréveshjen e tyre tek njé ose mé shumé persona (arbitra)
vendimet e té ciléve ata bien dakord se do té jené té detyrueshme
pér ta;
- Mosmarréveshjet tregtare, transaksionet ndérkombétare
tregtare, ¢éshtjet e konsumatorit dhe té punésimit.
- Arbitrazhi né té drejtén administrative - i rrallé -
mosmarréveshjet qé i ngjajné mosmarréveshjeve té sé drejtés
private - kontrata publike-private, koncesionet, dhe prokurimi
- Jo mosmarréveshje klasike té sé drejtés administrative

Ndérmjetésimi

Zgjidhje e bazuar te interesi, e shpejté, e liré, dhe jo formale e
llojeve té ndryshme té mosmarréveshjeve

Bazuar né pélgimin e liré té vazhdueshém té té gjithé paléve né
mosmarréveshje

Ndérmijetési nuk ka autoritet pér té imponuar vendime apo masa
té tjera tek palét

Zgjidhje e orientuar nga e ardhmja pér mosmarréveshjen (pajtimin),
duke i lejuar paléve késhtu gé té ecin pérpara dhe té vazhdojné
bashképunimin e tyre

Ndérmjetési - i pavarur, neutral

Konfidencialiteti, sekreti

Influencat Evropiane

Nuk ka njé Akt Procedural Administrativ Evropian - njé mandat pér
té kodifikuar rregulla té pérgjithshme né té drejtén administrative
(procedurale) - Neni 298 TFEU - e drejta themelore pér njé
administraté té miré e parashikuar né Nenin 41 CFREU bazuar né
Kodet e Sjelljes sé Miré Administrative té hartuara nga Avokati i
Popullit Evropian, Parlamenti dhe Komisioni Evropian

Parlamenti Evropian “Grupi i Punés pér té Drejtén Administrative té
BE (EGAL)" ka publikuar njé dokument pune “Gjendja aktuale dhe
perspektivat e sé drejtés administrative té BE-sé” né 19 tetor 2011
Rek (2001)9i miratuar nga Komitetii Ministrave i Késhillit té& Evropés




mé daté 5 Shtator 2001 pér alternativat e mosmarréveshjeve
ndérmjet autoriteteve administrative dhe paléve private
. Direktiva e ndérmjetésimit- mosmarréveshjet ndérkufitare civile
dhe tregtare.
-Gjermania-edhe nése nuk éshté ndérkufitare, administrative

Ndryshimet ligjore pér pérdorimin e ndérmjetésimit
. Marrédhénia administraté - qytetaré:
- Asimetrike, autoritare dhe hierarkike
- Eksperienca, mjetet financiare, ekspertiza ligjore
- Akti administrativ/ kontrata administrative (Gjermani, Ceki)
. Rregullimet bashképunuese?
- Ekzekutivi nuk éshté né gjendje té kujdeset pér zbatimin e
interesit publik pa ndihmén e qytetaréve té tij.
- Qytetarét nuk jané vetém objekte té veprimeve té
administratés
. Treshja: interesi publik- kompetenca (pushteti publik) -shteti i sé
drejtés
. Interesi i paléve té treta- pérpjekja pér té pérdorur ADR
. Barazia, Transparenca, Afatet kohore

Holanda

. Teknikat e ndérmjetésimit - pjesé e procedurés sé brendshme té
rishikimit apo ankimit administrativ.

. Ministria e brendshme holandeze e angazhuar aktivisht.

. Modeli i qasjes informale pro-aktive.

. Njé népunés publik gé siguron kontakt té shpejté dhe té
drejtpérdrejté me qytetarét e interesuar (telefonaté apo takim
formal) dhe pérdorimi i aftésive komunikuese si té dégjuarit,
pérmbledhjes, dhe marrjes né pyetje me njé qasje té hapur,
té paanshme dhe disa teknikave té caktuara t& menaxhimit té
konfliktit.

. Rezultatet—e matura nga pérqindja e procedurave té brendshme té
rishikimit té iniciuara gé jané anuluar pasi ishte zbatuar qgasja jané
shumeé pozitive.

Austria, Rumania

Austria:

- Procedura formale e kundérshtimit pothuajse ishte
hequr plotésisht nga sistemi administrativ austriak i
gjykimit, procedura té reja administrative té rishikimit
gjaté procedurave gjygésore

- Réndésia potenciale e mundésisé sé autoritetit
administrativ pér té ndryshuar né ményreé vullnetare,
apo té térhigte vendimin e kundérshtuar nén

dritén e kundérshtimeve kundér tij

Rumania:

- Kodiirii procedurés civile 2012 - sesion para-gjykimit pér
té informuar palét rreth mundésive té ndérmjetésimit

dhe rekomandon pérdorimin e tij; procedurat

gjygésore lejohet té vazhdohen nése palét kané refuzuar
ndérmjetésimin; jo kushtetuese 2014

- Njé akt ligjor i vecanté pér ndérmjetésimin 2006

Gjermania

Shfuqizimi i zgjeruar i procedurés sé kundérshtimit nga German
Lander

Njé varietet veprimesh jo formale nga autoritetet administrative
pér té shmangur procedura té panevojshme pérpara gjykatave
administrative.

Fton palét e prekura gé té pérdorin té drejtén pér té béré kérkesé pér
té hapur komunikime jo formale pér vendimet e pa kundérshtuara.
Direktiva e Ndérmjetésimit e BE - Akti pér nxitjen e ndérmjetésimit
dhe metodave té tjera té Zgjidhjes s& Mosmarréveshjeve jashté
gjykatés.

Gjykatave administrative u lejohet gé tu propozojné paléve gé ti
drejtohen ndérmjetésimit dhe té pezullojné procedimet pér aq
kohé sa zgjat ndérmjetésimi

Guterichter, i cili nuk éshté kompetent té vendosé mbi
mosmarréveshjen ligjore me vendim gjygésor, por mund ti



drejtohet ndérmijetésimit dhe té gjithé metodave té tjera té
mundshme té zgjidhjes sé mosmarréveshjeve

Mbretéria e Bashkuar

Politika e “Transformimit té Shérbimeve Publike” - pér té zhvilluar
njé gamé politikash dhe shérbimesh gé&, sa mé shumé té jeté e
mundur, do té ndihmojné njerézit qé té shmangin mosmarréveshjet
ligjore né radhé té paré dhe té ofrojné zgjidhje té pérshtatura kur
ato nuk munden

Protokolli Para-padi pér Rishikimin Gjygésor : palét né konflikt
duhet té marrin né konsideraté nése disa forma té ADR do té ishin
mé té pérshtatshme se konflikti gjygésor dhe, nése éshté rasti, té
angazhohen gé té bien dakord se ¢faré forme duhet té miratojné.
Té dyja palét mund té detyrohen nga gjykata gé té ofrojné prova
qé mjetet alternative té zgjidhjes sé mosmarréveshjes sé tyre jané
marré né konsideraté pér kété arsye konflikti gjygésor duhet té
jeté mjeti i fundit dhe padité/ pretendimet nuk duhet té nxirren né
ményré premature kur njé zgjidhje éshté ende duke u eksploruar né
ményre aktive. Palét paralajmérohen qé nése nuk ndiget protokolli,
gjykata duhet té marré né konsideraté kété sjellje kur pércakton
shpenzimet.

Megjithaté, detyrimi gé rishikimi gjyqésor duhet té paraqitet né
kohé dhe né cdo rast jo mé voné se 3 muaj pasi shkaget pér té
béré kété padi jané krijuar pér heré té paré dhe mé tej shprehet se
askush nuk duhet té detyrohet té pérdoré ADR

Kodi shqiptar i Procedurave Administrative

Neni 69 -Pajtimi i paléve
« Gjaté gjithé zhvillimit té njé procedure administrative
* Palét kundérshtare
« Pérpigen gé té pajtojné palét né proceduré
* Nése lejohet nga natyra e ¢éshtjes.
« Né formé té shkruar - e nénshkruar nga palét hyn plotésisht
né fugi.

« | njéjti efekt me até té aktit administrativ

« Organi publik kompetent nuk pranon pajtimin ndérmjet
paléve né proceduré, nése pajtimi éshté né dém té
interesave publike apo interesave té ligjshme té personave
té tjeré fizike apo juridiké.




METODOLOGJIA PER KRAHASIMIN E KPA

Dokumenti 1: METODOLOGJIA PER KRAHASIMIN E KPA (niveli
avancuar/pér menaxherét) Emrii ekspertit: Z. Timothée Paris

Po hartoni njé ligj té ri?

Po ndryshoni dispozitat
ligjore ekzistuese?

Mos harroni Kodin e Procedurave Administrative!!!

Katér hapat qé nuk mund té anashkalohen pér té krahasuar njé
legjislacion té posacém me kodin e procedurave administrative

Identifikoni dispozitat e ligjit t& posacém gé mund té ngrené pyetje

Kodi i Procedurés Administrative (KPA) éshté.... kod Procedure
... prandaj, né parim, vetém dispozitat procedurale té vendosura
né ligjet e posacme duhet té krijojné rrezik pér mbivendosje
ose pérplasje. Hapi i paré éshté, pra, té identifikohen dispozitat
procedurale né ligjin e posacém dhe té pérqendrohemi né to né
meényreé specifike.

Njé zgjidhje e miré pér kété hap éshté té shfletoni ligjin e posacém,
duke patur parasysh kapitujt kryesoré té KPA-sé dhe té pyesni veten:
a ka ligji im i vecanté ndonjé dispozité qé lidhet me kéto aspekte:
Dispozitat e pérgjithshme, Delegimi dhe zévendésimi i kompetencave,
paanshméria e administratés publike, pjesémarrja né procedurat
administrative, dispozitat e pérgjithshme mbi procedurat administrative
(fillimi, komunikimi, procedura me kérkesé), té drejtat e paléve, njésimi
dhe vértetimi i nénshkrimit, afatet, shtyrja dhe rivendosja né afat, kérkesa
dhe paragitja e saj, ¢éshtjet paraprake dhe vendimet e ndérmjetme,
vendimmarrja e pérbashkét dhe ndihma ndérmjet organeve publike, pikat
e shérbimit me njé ndalesé, hetimi administrativ, pérfundimi i procedurés
administrative...

Né parim, duhet té shmangni sa mé shumé qgé té jeté e mundur futjen
e dispozitave mbi procedurat administrative né legjislacion e posagém.

KPA éshteé ligji i pérgjithshém mbi procedurat administrative. Ai do
té jeté e zbatueshém pérveg rasteve kur pércaktohet ndryshe nga ligjet
e posacme. Pérveg késaj, KPA pérmban té gjitha dispozitat e nevojshme
pér té organizuar procedurat administrative. Prandaj, né parim, duhet
té shmanget sa mé shumé té jeté e mundur futja e rregullave mbi
procedurat administrative né ligjet e posacme (pérvec situatave né té



cilat KPA shprehimisht i referohet ligjit té€ posacém - sic jané afatet kohore
pér shembull).

Théné ndryshe, KPA jua bén jetén mé té lehté

Mos harroni se ligjet lexohen dhe zbatohen nga jo-juristé: nése
legjislacioni i posacém nuk pérmban rregulla procedurale, qé
lexuesit e ardhshém té mund té kuptojné, mund té jeté e dobishme
té futet njé referencé e pérgjithshme qé e lidh até me KPA (pér
shembull né nenet e para “dispozita té pérgjithshme").

Pér shembull: “Ky ligj zbatohet né pérputhje me kodin e procedurave
administrative”.

E thjeshté, apo jo?

Kjo mund té béhet edhe né nene specifike né té cilét ju referoni ose
pérjashtoni KPA (pér shembull: “sic pércaktohet nga neni X i KPA, afati
kohor do té jeté 30 dité".

Pesé rekomandime té pérgjithshme pér té shmangur konfliktet ose
mbivendosjet.

Nése keni ndérmend té vendosni ose mbani rregulla procedurale
né ligje té posacme

Rekomandimi 1: Sigurohuni qé pérjashtimet nga rregullat e
pérgjithshme procedurale té lejohen nga KPA

Pér shembull, KPA lejon gé ligjet té pércaktojné afate kohore, té pércaktojné
forma té tjera procedure nga ato té miratuara nga Kodi, té pérjashtojné
parimin qé procedurat administrative jané falas, té ndalojné zgjatjen e
afateve kohore ...

Por KPA nuk lejon gé ligjet e posacme, pér shembull, té vendosin
pérjashtime té tiera mbi té drejtén pér t'u dégjuar nga ato té parashikuara
nga neni 89isaj.

Rekomandimi 2: gjthmoné té mbahet parasysh se rregullat e
posacme procedurale respektojné parimin e domosdoshmérisé
dhe deburokratizimit

Kéto parime jané pércaktuar si parime té pérgjithshme té pashmangshme
né nenet 11 dhe 18 té KPA. Ato gjithashtu pranohen pérgjithésisht si
parime themelore né té drejtén ndérkombétare. Kétu ngrihen pyetjet e
méposhtme:

- A ekziston njé domosdoshméri e vérteté pér té pércaktuar rregulla
specifike (pse té mos i pérmbahemi rregullave té pérgjithshme)?

- Ajané ato rregulla té reja té volitshme?

- Anuk po krijojné njé barré té vecanté pér qytetarét / shoqérité?

- A mund té justifikoni mbi baza objektive dallimet midis rregullave
specifike dhe rregullave té pérgjithshme?

Rekomandimi 3: ligji do té lexohet dhe zbatohet nga jo-juristé,
prandaj duhet té jeni samé té qarté dhe té sakté qé té jeté e mundur
dhe t'i referoheni KPA-sé

Mos hezitoni té shkruani shprehimisht, kur éshté e mundur “né pérputhje
me nenin x / kapitullin Y té& KPA"; “"Duke pérjashtuar nenin x / kapitulli i
KPA" ...) né secilin nen...

Kjo gjithashtu do té ndihmojé gjygtarin administrativ té interpretojé
dispozitat né kuptimin e sakté sic i keni menduar.




Rekomandimi 4: nése nuk ekzistojné, mos harroni té pérfshini
dispozita qé specifikojné cilat organe publike jané kompetente pér
marrjen e vendimeve administrative dhe pér rrjedhojé té zhvillojné
procedurén dhe t'u pérgjigjen qytetaréve

Kujtesé: sic pércaktohet né nenin 23 té KPA ¢do organ administrativ ka
detyrén té verifikojé kompetencén e tij mé paré.

Rekomandimi 5: mbani parasysh se né kodin e procedurés
administrative cdo veprim apo mosveprim (heshtje) i administratés
mund té lindé njé vendim administrativ ... pra gjithmoné mendoni
pér pasojat procedurale té cdo dispozite ...

Sigurohuni qé qéllimi juaj té jeté zbatimi i KPA kur pérshkruani
kompetencat e njé organi / personi administrativ pa pércaktuar rregulla
té vecanta procedurale.

Specifikoni pasojat e mosnjoftimit té njé vendimi administrativ, nga ana
e administratés, né afatet kohore té pércaktuara né pérputhje me nenin
97 té KPA.

Céshtje specifike ose pyetje gé duhen trajtuar:
Parimet e pérgjithshme

ﬂ " 1. A e kérkon natyra ose fusha e mbuluar

& nga legjislacioni specifik qé procedurat
administrative té kryhen né njé gjuhé té
ndryshme nga gjuha shqipe? Nése po,
legjislacioni e pérmend até gartazi. Shih
KKPA neni 20.

2. A garanton plotésisht procedura e
parashikuar nga legjislacioni i posacém
parimin e mbrojtjes sé té dhénave? Kini
kujdes, sidomos, pér kohézgjatjen e ruajtjes
sé té dhénave.

Dispozitat e pérgjithshme pér procedurat administrative

3. A kérkon natyra ose fusha e mbuluar nga legjislacioni i posagém
pércaktimin e detyrimit gé organi administrativ té fillojé procedurén
administrative? Nése po, legjislacioni duhet ta pérmendé kété qartazi.
Shiko nenin 41té KPA.

4. Sigurohuni se legjislacioni i posagém nuk démton dispozitat e KPA
(nenin 44) i cili kérkon gé organet administrative té njoftojné palét
me shkrim pér korrigjimin e gabimeve né kérkesat e tyre (dispozité e
pashmangshme e KPA).

Té drejtat e paléve gjaté procedurés administrative
5. A kérkon natyra ose fusha e mbuluar nga legjislacioni i posagém gé té

kufizohet e drejta e paléve pér t'u njohur me dosjet? Nése po, specifikoni
kéto kufizime, té cilat duhet té jené té pérshtatshme dhe proporcionale.



6. Jini té vetédijshém se KPA nuk autorizon ndonijé kufizim né té drejtén e
paléve pér té paraqitur mendime apo prova gjaté procedurés.

Afatet kohore pér palét

7. A pércakton ligji i posagém ose akti nénligjor
afatet kohore gé palét té kryejné veprimet
procedurale? Né parim kjo gjé duhet béré sipas
nenit 53 té KPA.

8. Nése éshté e nevojshme, ligji i posacém
ose akti nénligjor pércakton gjithashtu nése
afatet procedurale mund té zgjaten (pa ndonjé
specifikim, nuk do té jeté e mundur zgjatja e
afatit).

9. Nése éshté e nevojshme, ligji i posacém
gjithashtu specifikon qarté nése rivendosja né
afat éshté e pérjashtuar (pa ndonjé specifikim, rivendosja do té jeté e
mundur).

10. Jini té vetédijshém se rregullat pér llogaritjen e afateve pércaktohen
nga KPA (dhe nuk lejohet asnjé pérjashtim).

Kérkesat dhe paragqitja e tyre

11. Does the nature of or the domain covered by the specific legislation
require setting out a specific form for the request, (apart from writing or
verbally)? If so, specify it. See article 58 of the CAP.

12. Be aware that the procedural rules for the submission of requests,
as well as for registration and certification of requests, correction of
inaccuracies in requests and for the right to complete or amend a request
are set out by the CAP and no derogation is permitted.

13. Be aware that One-stop-shop service points, when they have been
created, are fully substituted to the competent administrative body (ies)

towards the interested persons in the administrative procedures.

Hetimi administrativ dhe barra e provés
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E drejta pér t'udégjuar

14. Jini té vetédijshém se KPA nuk autorizon
ndonjé pérjashtim nga detyrimi i organit
kompetent administrativ pér té hetuar kryesisht
té gjitha faktet dhe rrethanat pér zgjidhjen e
¢éshtjes.

15. Jini té vetédijshém se rregullat pér barrén e
provés, vecanérisht né rastin e diskriminimit,
jané pércaktuar nga KPA. Asnjé pérjashtim nuk
lejohet. Shiko nenin 82 té KPA.
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16. E drejta pér t'u dégjuar né procedurat administrative éshté e drejté
pothuajse absolute: ligjet e posagme mund té krijojné pérjashtim nga kjo
edrejté, sic pérmendet né nenin 89 té KPA, por kéto pérjashtime duhet té
jené plotésisht té arsyetuara, té pérshtatshme dhe proporcionale.

17. Ligjet e posagme ose aktet nénligjore mund té pércaktojné afatet
kohore pér ushtrimin e sé drejtés pér t'u dégjuar. Shiko nenin 87 té KPA.




Pérfundimii procedurés

18. A duhet qé ligji i vecanté té
pércaktojé njé afat kohor pér té
pérfunduar procedurén né afat té
ndryshém nga 60 dité? Nése po, a
jané ato afate kohore té pérshtatshme
dhe proporcionale? A i mundésojné
administratés té béjé njé vlerésim
korrekt té kérkesave? Shih nenet 90
dhe 911té KPA.
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19. A e kérkon natyra ose fusha e ligjit té
posacém ndalimin e shtyrjes sé afateve
kohore? Nésé asgjé nuk specifikohet, njé shtyrje éshté e mundur sipas
nenit 92 té KPA.

20. A kérkon natyra ose fusha e ligjit té vecanté zbatimin e rregullave té
miratimit té heshtur? Nése po, duhet ta specifikojé qgartazi. Shih nenin 97
té KPA. Nése asgjé nuk éshté e specifikuar, heshtja né parim nuk lejohet.
Megjithaté, moskthimii pérgjigjes nga administrata do té cojé né mohimin
e kérkesés.

Aktet administrative

21. Duhet té kihet parasysh se ligjet e posagme nuk mund té ndryshojné
nga KPA pérsa i takon kushteve té kérkuara pér arsyetimin e aktit dhe, né
shumicén e rasteve, pér kushtet e kérkuara pér formén e aktit. Shih nenin
98 deri 101té KPA.

22. Vetém né rrethana té jashtézakonshme dhe me kusht qé pérjashtimi té
jeté i pérshtatshém, proporcional dhe i justifikuar, ligje té vecanta mund té
pércaktojné njé formé tjetér nga ajo me shkrim, elektronike apo verbale,
ose mund té specifikojné se akti nuk do té pérmbajé nénshkrimin, emrin
dhe mbiemrin e zyrtarit pérgjegjés, ose kreut dhe sekretarit té organit
kolegjial.

Hyrja né fuqi e njé akti administrativ

23. Kushtet dhe ményrat pér hyrjen né fuqi té akteve administrative jané
pércaktuar nga KPA. Ligjet e vecanta nuk mund té bé&jné pérjashtime prej
tyre.

24. Nése éshté e nevojshme, ligje té vecanta megjithaté do té pércaktojné
ményrén e publikimit té akteve administrative.

Ligjshméria, pavlefshméria, korrigjimi, anulimi dhe shfugizimi i
akteve administrative.

25. Kushtet pér ligijshmériné, pavlefshméring, korrigjimin, anulimin dhe
shfugizimin e akteve administrative pércaktohen nga KPA. Prandaj,
legjislacionet e vecanta duhet té shmangin pérmendjen e kétyre kushteve.

Kontratat administrative

26. A kérkon natyra ose fusha e ligjit té vecanté gé forma kontraktuale té
ndalohet? Né kété rast, duhet pérmendur né ményré té garté. Shih nenin
119 té KPA.

Ankimi administrativ

27. Akérkon natyra apo fusha e ligjit té vecanté qé ankimet administrative
té pérjashtohen? Nése éshté késhtu, ligji i vecanté duhet ta pérmendé até
né ményreé té qarté. Nése jo, ankimi administrativ do té jeté i mundur, si¢
parashihet me nenin 130 té KPA.



Sé bashku jemi mé té miré!

Hartimi i njé ligji té ri si dhe ndryshimi i njé ligji ekzistues éshté puné ekipi.
Té gjitha konsultimet qé béhen, pér shembull gé nga ministrité e linjés
deri né administratén e kryeministrit ose ndérmjet departamenteve té
ndryshme ministrore, kané vetém njé qéllim: té béjné ligjin mé té miré
té mundshém pér qytetarét. Pra, nése keni pyetje, dyshime, véshtirési
(...) me kodin: bé&jini pyetje departamentit kompetent ministror duke
pérdorur dispozitat e bashképunimit né vendimmarrje té organeve
publike!! public administrations!!




Emrii ekspertit: Z. Yves Doutriaux

Dokumenti 1: Shembuj pér formén e vendimit administrativ

Shénim: Kéto formularé tip jané shembuj té cilat duhet té pérshtaten
né varési té situatés dhe bazuar né ligjin Nr. 8503/1999 pér té
drejtén e informimit pér dokumentet zyrtare, ligjin Nr. 9880/2008
pér nénshkrimin elektronik, ligjin Nr. 9154/2003 pér arkivat dhe
rregulloret e brendshme té institucioneve.

Kodi i Procedurés Administrative -nenet 98,99,131, 132

EMRI1ORGANIT PUBLIK KOMPETENT

EMRI, MBIEMRI | NEPUNESIT CIVIL PERGJEGJES | NGARKUAR ME
CESHTJEN (nése éshté e pérshtatshme, né varési té politikés sé organeve
publike pér personalizimin e népunésve civilé, pasi nuk ka detyrim nga
KPA)

ADRESA E ORGANIT PUBLIK (adresa fizike , adresa elektronike, numri i
telefonit)

NUMRI | REGJISTRIMIT TE HETIMIT ADMINISTRATIV kryesisht/ose numri
i KERKESES xxxx

EMRI, ADRESA(T) E PALEVE

DATA DHE NUMRI | VENDIMIT ADMINISTRATIV yyyyy

BAZA LIGJORE (ligji, akti nénligjor, numri (at) dhe data (t), nenet...)

ARSYETIMI:

BAZUAR NE PROVAT E MEPOSHTME FAKTUALE TE VLERESUARA PAS
SHQYRTIMIT ADMINISTRATIV ....

SIPAS DISPOZITAVE TE LIGJIT (eve), AKTIT(eve) NENLIGJORE numér, daté
e ligjit, aktit nénligjor QE ZBATOHEN NE KETE RAST

DISPOZITIVI:

ORGANI (emri i organit publik kompetent té pérfagésuar nga Drejtori
i Pérgjithshém i ministrisé/kryetari i organit kolegjial ...) VENDOSI SI ME
POSHTE:

-leja e ndértimit té kérkuar nga Zy , Zj. x me numér xxxx refuzohet; kundra
Z.__jepet paralajmérim disiplinor....; Z___do té paguajé njé sanksion
administrativ prej 2000 euro...; i térhiget leja mjedisore nr...

-ky vendim hyn né fugi me dita/muaji/viti;

-KENI TE DREJTE TE BENI ANKIM TEK MINISTRI | ... Drejtoria ( adresa
fizike, elektronike...) BRENDA 30 DITEVE NGA DITA QE PALA E
INTERESUAR KA MARRE NJOFTIM PER DHENIEN E KETIJ VENDIMI.

NE RAST SE DONI TE BENI ANKIM KUNDRA KETIJ VENDIMI, PERMENDNI
NUMRIN E VENDIMIT xxxxxx NE ANKIMIN QE DO T'I DERGONI MINISTRIT.
DUHET TE SHPJEGONI SHKAQET E KETIJ ANKIMI.

NENSHKRIMI | NEPUNESIT PERGJEGIES, EMRI, MBIEMRI/ose EMRI,
MBIEMRI | KRYETARIT TE ORGANIT KOLEGJIAL DHE SEKRETARIT TE
KETIJ ORGANI

ADRESA(T) E PALE(S/VE) (adresa fizike dhe elektronike, numr(i/at) e
telefonit )



Document 2: njoftimi mbi njohjen me dosjen dhe mbi
tédrejtén pér t'udégjuar

Kodi i Procedurés Administrative -nenet 45, 87

EMRI | ORGANIT PUBLIK KOMPETENT, ADRESA FIZIKE DHE
ELEKTRONIKE, NUMRI | TELEFONIT, ORARI | PUNES

EMRI, MBIEMRI | NEPUNESIT CIVIL KOMPETENT TE NGARKUAR ME
CESHTIEN (nése shihet e pérshtatshme, né varési té politikés sé organit
publik pér personalizimin e népunésve civilé pasi KPA nuk krijon detyrim
pér kété)

NUMRI | HETIMIT ADMINISTRATIV kryesisht /ose | KERKESES numér
XXXX
DATA

ZOTI/ZONJA___(emri/mbiemrii palés, individ ose pérfagésues i personit
fizik), ORGANI ( emri i organit publik kompetent) PRITET TE MARRE
VENDIM, [PERPARA afatit (60 dité pas datés sé dorézimit té kérkesés
sé plotésuar e cila éshté dorézuar mé dita/muaji/viti)/ né pérgjithési nuk
ka afat té detyrueshém né rast hetimi administrativ kryesisht], MBI NJE
HETIM ADMINISTRATIV kryesisht numér xxxx /ose me KERKESEN TUAJ
numeér xxxx NE MENYREN E MEPOSHTME (rrézim i pjesshém ose i ploté
i kérkesés, sanksion kryesisht, térhegje e lejes ...) BAZUAR NE PROVAT E
MEPOSHTME...MOTIVUAR NGA ..... NE PERPUTHJE ME DISPOZITAT E
LIGJIT numeér, data e ligjit, nenet ...

SIPAS NENIT 87 TE KODIT TE PROCEDURES ADMINISTRATIVE KENI TE
DREJTEN TE NJIHENI ME DOSJET NE ZYREN E (emri i organit publik
kompetent, adresa fizike, adresa elektronike, numri i telefonit, orari i
punés) PERPARA afatit kohor (vendosni njé afat kohor para 60 ditéshit
té mésipérm; shih “afatet e arsyeshme” né nenin 53/pika 2) DHE KENI
TE DREJTEN PER T'U DEGJUAR TE CILEN MUND TA USHTRONI DUKE
TELEFONUAR NE ZYREN E emri i organit publik kompetent, adresa

fizike, adresa elektronike, orari i punés ... PERPARA afatit kohor (i njéjti
afat kohor) . MUND TE PARAQITNI KOMENTET TUAJA ME SHKRIM
BRENDA TE NJEJTIT AFAT KOHOR.

LUTEMI PERMENDNI NUMRIN xxxxxx NE PERGJIGJEN QE DO |
DERGONI ORGANIT PUBLIK KOMPETENT TE PERMENDUR ME LART.

NENSHKRIMI | NEPUNESIT CIVIL KOMPETENT TE NGARKUAR ME
GESHTJEN

ADRESA(t) E PALEVE (adresa(t) fizike , adresa(t) elektronike, numri(at)
e telefonit)

Document 3: forma e njoftimit pér dokumentet
shtesé

Kodi i Procedurés Administrative -neni 78

EMRI I ORGANIT PUBLIK KOMPETENT

EMRI, MBIEMRI | NEPUNESIT CIVIL KOMPETENT TE NGARKUAR ME
CESHTJEN (nése shihet e pérshtatshme, né varési té politikés sé organit
publik pér personalizimin e népunésve civilé pasi KPA nuk krijon detyrim
pér kété)

ADRESA E ORGANIT PUBLIK (adresa fizike, adresa elektronike, numri i
telefonit)

NUMRI | KERKESES xxxx

DATA E VERTETIMIT TE PARAQITJES SE KERKESES

ZOTI/ZONJA (emri/mbiemrii kérkuesit, individ ose pérfagésues i
personit fizik), NE MENYRE QE TE KRYHET SHQYRTIMI ADMINISTRATIV
| KERKESES SUAJ, ___ (emriiorganit publik kompetent) | NEVOJITEN
ELEMENTET/DOKUMENTET E DOMOSDOSHME TE MEPOSHTME :




LUTEMI TE PARAQITNI KETO ELEMENTE PERPARA data e afatit ligjor
DUKE PERMENDUR NUMRIN E KERKESES JUAJ xxxx. KERKESA JUAJ
DO TE SHQYRTOHET BRENDA 60 ( né rast se ligji i posagém nuk ka
pércaktuar asnjé afat kohor) DITEVE NGA DATA E PLOTESIMIT NE
TERESI TE KERKESES SUAJ (neni 91).

NENSHKRIMI | NEPUNESIT CIVIL KOMPETENT TE NGARKUAR ME
CESHTIEN

ADRESA E KERKUESIT (adresa fizike , adresa elektronike, numri i
telefonit)



Tani gé keni lexuar gjithé materialin, pérshéndesni Laman Joe
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Context and issues

On 30 April 2015 the Assembly of the Republic of Albania, through
a special majority statute, adopted a new Code of administrative
procedures. This new code is in line with EU Law and the requirements of
the principles of Good Administration as well as international standards
of good administrative practice. The Code entered into force in May
2016. It is now the ratio legis for any administrative procedure in Albania.

The main revolution of the code is that it is aimed at providing citizens the
best service possible: administrative bodies are no longer functioning for
themselves, but truly for the people. The change is not only a cosmetic
change: it should and will be a cultural change.

To enshrine this cultural change in the organization and the functioning
of administrative bodies, as stated in the by-law accompanying the
enforcement of the new Albanian Law on the Civil Service, the Albanian
School of Public Administration (ASPA) is entrusted with the responsibility
to design, develop and implement a specific training program dedicated
to the Code of Administrative procedures (CAP).

This program is based on modern methods of training, relying on
exchanges and interaction between trainers and trainees. It is divided
into three main levels. Following trainings in several levels will enable civil
servants to gain certificates... and the trust of the people.

The first level is the Basic (B) level. It contains the most important things
any civil servant should know on the Code of administrative procedures.
Trainees will explore the main aspects of the Code, especially the main
novelties it contains compared to the previous one, and also learn
practically how to build up an administrative decision.

The advance modules (module A) aim at strengthening your abilities on
the knowledge of the Code. They are designed for lawyers, intermediate
managers and all civil servants using the code on a day to day basis.
Through presentations, play-roles, practical learning and exchanges they
focus on specific issues of the code, such as jurisdiction, competence and
delegation, time limits or administrative contracts.

“Quick and deep learning for busy persons on the most prominent
issues of the Code” is the motto of the Confirmed (C) modules. They
will enable especially top managers to exchange between themselves
and with high-level trainers (Judges, representatives of international
or foreign institutions) on the hottest topics of the code: impartiality of
public administration, recent case law on administrative procedures and
appeals.

We wish all the civil servants a fruitful course and success in their career
path.

Z. Fatmir Demneri,
Director of ASPA
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yms and Abbreviations

Albanian School of Public Administration

Code of Administrative Procedures

Cour Européenne des Droits de 'Homme/

European Court of Human Rights

Civil Service Law

Decree of the Council of Ministers
Department of Public Administration
European Union

European Union Court of Justice
Human Resources

Human Resources Management
Internal Audit

International Labour Organisation

International Monetary Fund

International Organisation of Supreme
Audit Institutions

Information Technology

Job description

SIGMA

Multiple Choice Questions
Member State

Organic Budget Law

Organisation for Economic Co-operation
and Development

Organization for Security and Co-operation in Europe
Public Administration Reform
Public Finance

Public Finance Management

Support for Improvement in Governance and
Management

Short term expert

Training Needs Analysis

Top Managerial Corps
Training of Trainers

United Nations Organisation

United Nations Development Program




TRAINING CATALOGUE

CAP Basic modules (B)

The most important things you should know on the Code
of administrative procedures

The new code of administrative procedures of the Republic of Albania
was approved in 2015 by the Assembly of the Republic of Albania (law
n°44/2015) and entered into force on May 2016.

The code was designed and adopted in relationship with European
legal specialists as a synopsis of all the best European practices in the
field of administrative law. It is not a revolution for the previous code of
administrative procedure already contained some of those practices. It is
nonetheless a fierce evolution for the code systematizes all the aspects
of administrative procedure and introduces a lot of novelties.

Adopting this new code of administrative procedures was a necessity, as:

« it provides design quick, effective and transparent administrative
procedure;

« it ensures the necessary remedies for the citizens to protect and seek
their rights;

« it provides the principles for a regular legal process that ensures legal
certainty;

« it assures a more stable environment for business and is a prerequisite
for capital investment and economic development;

« it fulfills European Union standards such as standardization of
procedures in all administrative bodies, cooperation between
administration and citizens and simplification.

The CAP was adopted as a special majority law. It is therefore the basic
horizontal law for administrative processes (regardless of their nature).
The code must therefore be applied by all the civil servants in their activity
who will thus contribute on a day to day basis to the reinforcement of the

rule of law in Albania. The CAP must also be taken into consideration by
civil-service lawyers when drafting new laws or revising already existing
legislations for legal provisions on proceedings in every specific law or
by-law has to be drafted in accordance with the provisions of the CAP.

ASPA continuous Training Action Plan provides an ambitious training
curriculum on the most important aspects of the Code of administrative
procedures.

Target group:

« civil servants in categories I, Il and IV without previous knowledge on
the Code;

« civil servants and public employees dealing with public;

« civil servants and public employees preparing and drafting
administrative decisions;

« civil servants and public employees from local institutions;

« civil servants and public employees from specialized institutions.

It is meant to make civil servants and public employees who have not
yet dealt with the code or who have interrogations on the meaning
or functioning of the main novelties of the code to be aware of those
aspects in order to strengthen their day to day work with the citizens.

This module, as well as any training module in ASPA is a professional
training: it is not meant to be a theoretical course but rather a very
practical one in which trainers are expected to participate and raise
questions. So, in any case: do not be shy!!

General Overview

B1 Introduction to the code (3 hours)
B2 Introduction to the main novelties of the code (3 hours)
B3 Elaborating an administrative act (3 hours)



B1Introduction to the code
Presentation and objectives

The CAP is the basic horizontal law for any administrative processes.
Compared to the previous code and laws on administrative procedures
its general aim has radically changed: the new Code of administrative
procedures has been drafted with the special purpose of asserting the
rights of the citizens and ensuring efficiency and transparency in the
administrative procedures.

In that respect, every civil servant has the duty to fully implement the
procedures provided by the code being aware that a failure not only
may lead to the cancellation of the act by the administrative judge, but
may also impair the respect of the fundamental rights of the citizens and
create a breach in the rule of law.

Indeed, administrative procedure is one of the core aspects of the
principle of legality of public administration action which derives from
the principle of responsibility of the executive branch set into force by
article 95 of the Albanian Constitution. That principle implies both that
the public administration is bound by the constitution, statutory laws
and secondary legislation and that every administrative action must
be in conformity with the law, but it also requires due process and fair
procedures and that a citizen can rely on the public administration and
foresee possible administrative actions affecting him or her.

This module will enable any civil servant to be fully acquainted with the
existence, the general objectives and the use of the CAP it will enable
trainees to discover the general framework of the code and its insertion
in the domestic legal order.

It will explain the utility and objectives of administrative procedures,
the advantages and purpose of the new code. A clear explanation of the
insertion of the code in the Albanian legal order (special majority law,
articulation with special laws) will also be given for the civil servants to
be aware of the need to refer to the code every time that a procedure is

involved and to fully abide by its provisions.

The general framework of the code (main chapters and titles) will be
presented and their general content explained.

The module will also concentrate on the definitions (what is an
administrative act? What is the difference between individual and
collective administrative act?)

The fundamental principles on functioning and organization of public
administration will be examined in detail: those principles, such as
discretionary power and principle of proportionality, the principle of
legality, transparency, conflicts of interests (etc.) are indeed at the core
of the functioning of the civil service in a democratic regime. A special
emphasis should be made on resolution of conflicts of interest and the
principle of impartiality of public administration.

The main themes

Why did we need a new code of administrative procedures?
What is this code? A code targeting the needs and the rights
of the citizens and economic players.

Explanation of the general framework of the code
Definitions: what is an administrative act?

Fundamental principles on the functioning and the
organization of public administration (in detail)

Methodology

All the aspects of the module will be dealt with through an interactive
and practical fashion: the trainees are invited to raise questions and to
share their personal work experience on administrative procedures.
The trainer will use very simple and concrete examples taken from the
administrative activity to illustrate and explain the theoretical notions.



B2 Introduction to the main

novelties of the code
Presentation and objectives

The B2 Module aims at enhancing the knowledge of civil servants, again
through a very practical approach, on the most sensitive issues of the
code, especially the novelties of the new CAP which may raise issues in
their day to day application by the civil servants:

Competence/delegation and substitution: what competencies may be
delegated and to whom? How do | exercise my competencies when
| read the delegation? How acts delegating competencies should be
written? What is the difference between delegation of signature and
delegation of powers?

Initiation of administrative procedures on request and communication
with the public: may the administration be ceased orally? Is an e-mail
valid? Should | answer to every communication made by the citizens?
What are the consequences of my answers/failure to answer?

Introduction to silent-consent: what is it? How does it function? How
should a civil servant react in procedures where silent consent is
applicable?

Formal requirements for administrative acts and their notification:
obligation to notify the administrative act to the party whomit isintended
and whois affected by it and to give written statements of grounds and of
legal remedy, i.e. the administrative or the judicial remedy, respectively.

Time limits: what does time limit mean? What are the consequences?
Where do you find the applicable time limits?

The main themes

Competence, delegation and substitution of competences.
Initiation of administrative procedures on request

Silent consent

Formal requirements for administrative acts and their
notification

Time limits

Methodology

The entire module should be based on practical cases and simple/
understandable explanations. The trainees should be given a material
no longer than 10 pages summarizing the main aspects for each theme
(such as the material prepared for the public)

For example:

« On competences and delegation, the trainees could be invited
altogether to comment two examples of delegation of signatures
(prepared by the trainer and containing disputable provisions).

« On formal requirements, the trainees could comment two examples
of administrative decisions containing disputable provisions or lacking
elements required by the code. The trainer would take the opportunity
of each answer to explain the concerned (aspect), its implications, and
the consequences of a failure...

« On time limits, the trainers could draw a long line on the board and
ask the trainees to complete it (the trainer would add the necessary
information on the board each time that the answer is correct).



B3: Elaborating an administrative act
Presentation and objectives

This module is meant to be the practical application of the technical
knowledge of both the other B modules. Its aim is not to develop new
skills or knowledge but to help trainees to fully integrate those skills and,
if necessary, to raise questions for the aspects that have not been totally
understood preciously. The trainer may also bring additional precisions.

The main themes
The themes are those of the other B sessions:

Why did we need a new code of administrative procedures?
What is this code? A code targeting the needs and the rights
of the citizens and economic players.

Explanation of the general framework of the code.
Definitions: what is an administrative act?

Fundamental principles on the functioning and the
organization of public administration (in detail).

Competence, delegation and substitution of competences.
Initiation of administrative procedures on request.
Silent consent.

Formal requirements for administrative acts and their
notification.

Time limits.

Methodology

The trainer will divide the class in two groups and each group will be
invited to prepare a mock session with role plays, inspired, for example,
by case law. Stories and roles that can be used are such as, for example
(one different “story” must be given to each group): a person (role 1)
comes before the administration in order to obtain a building permit. He/
she makes an oral request to the civil servant at the desk (role 2). The
later immediately denies the request because it was orally formulated.
The citizen writes a formal request for the building permit (this request
is to be written by the trainees). The civil servant who receives it (role
3) initiates the proceedings and requests for evidences of the alleged
facts. After receiving, he/she transfers the project of the decision to the
authority whose duty is to take the decision (role 4). That authority takes
a delegation of competence (the text of the delegation is to be written).
The decision (a refusal) is prepared, signed and notified. The citizen then
appeals against the decision before the appeal body (role 5). The appeal
body takes a decision (any role, especially the citizen can be played by
2 or even 3 persons if needed - all the facts and procedures may be
modified/adapted by the trainer).

After preparation, the first group must play the roles before the other
group, explaining all the steps. The other group, under the supervision
of the trainer, is requested to evaluate the first group, raising questions
and criticizing.
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CAP Advanced modules (A)

Strengthen your abilities on the Code of administrative
procedures.

The new Code of administrative procedures of the Republic of Albania,
although it has been designed to suit the citizens' needs and to enforce
their rights, contains technical provisions that have to be dealt with
by lawyers, managers and top-managers. In addition, implementing
efficiently the Code of administrative procedures is not only a matter of
legal knowledge and abilities, but also relies on strong organizing and
managing skills which enable managers and top managers to involve
collectively their services in the best possible implementation of the
principles and provisions of the Code.

Target group:

* lawyers;

® top managers;

® managers;

e skilled PE (public employee/s) willing to advance their career.

The trainees will analyse in depth the most sensitive issues of the Code
and acquire and/or strengthen the necessary skills for their proper
implementation. The modules include discussions on theoretical
aspects, practical exercises and exchanges on best practices amongst
the participants. The topics of those modules will be revised each year
to take into account the sensitiveness of the issues within administrative
bodies.

General Overview

Jurisdiction, competence and delegation (1day)

The decision-making process FOR ADMINITRATIVE
ACTS (1day)

- Dealing with time (1 day)
- Administrative contracts (0,5 day)

AlJurisdiction, competence and delegation
Presentation and objectives

The new Code of administrative procedures places the question of the
jurisdiction of the administrative body and official at the core of the
principle of legality. The legal competence of an organ or administrative
authority is established in legislation and defines the breadth of its
powers in dealing and deciding over a given matter or policy domain. The
competence or jurisdiction of administrative authorities derives from the
principle of separation of powers and is also a basis of the principle of
good administration for the administrative authority cannot refuse to
exercise its competence or abstain from it, even if certain doubts could
appear about whether an authority has or does not have jurisdiction
over a given matter. In these cases, the authority must act and if a third
party disputes the jurisdiction (be it an individual person or another
administrative authority), legislation foresees mechanisms for conflict
resolution (“conflict of attributions”) among administrative authorities or
judicial review if the challenger is a third party.

Competence is not only a question of good administration or separation
of powers. It is also a matter of organization between and inside public
bodies: the administrative authority vested with the competence (the
Minister for example) cannot exercise alone his/her competence and
has to delegate it to his/her subordinates in a way that both organizes
efficiently the service and foresees most situations (absence, crisis
situations...). He or she must also keep monitoring the exercise of the
delegated competences without impairing the freedom of initiative of
the good agents.

Despite the essential character of competence, the new code
of administrative procedures still raises questions on its actual
implementationinthat field andin the field of delegation of competences:
to what extent are those delegations possible? Do they have to be
provided by statutory legislations or are subordinate legislations enough?
Are sub-delegations possible? How should one write a delegation of
competence? What is the difference between delegation of power and



delegation of signature? Is there a difference between delegation and
substitution of competences?

Through an exchange between managers, top managers and lawyers who
will participate, and using also national case-law, best practices in other
countries and common sense the trainer, a highly skilled top manager
and lawyer, will enable the trainees to be aware of the sensitiveness of
the question of competence and to reach together the best possible
interpretation of the articles of the code related to those topics.

Doing so, the trainer will also draw the attention of the trainees on the
need for the managers and top managers, not only to deal with the
legal aspects about competence, but also to organize their service in an
efficient manner: what to do you have to take into consideration when
organizing your service? How to organize the service in case of urgent
matters and crisis? How to organize the service during the vacations?
(etc))

The main themes

The central place of the notion of competence/jurisdiction
in the code of administrative procedures. Consequences
of the definition of jurisdiction/of the failure to respect
competences.

Delegation and substitution of competences: interpretation
of the code through case law, comparative law and common
sense.

Writing a delegation of competencies.

Organising the service for day to day activities. Organising
the service for day to day activities.

Organizing the service in special situations (urgent matters,
crisis, vacations).

Methodology

As the interpretation of the code in that field still raises questions and
as the public is composed of managers or top managers, the trainer will
mostly rely on the exchanges between participants, only trying to have
those exchanges reaching a commonly shared conclusion that fits both
with the provisions of the code and common sense. The various aspects
regarding managing and organisational skills can be dealt with through
the presentation of different types of good organizations and through
exchanges and/or play roles between the participants.




A2 The decision-making process
Presentation and objectives

The new Code of administrative procedures is based inter alia on the
principles of efficiency, de-bureaucratization, transparency and, above
all, active help, which must all be reflected in the organization and the
effectiveness of the decision-making process within administrative
bodies. The CAP therefore thus institute procedures where citizens are
given a wide range of possibilities to request to the administration and
eventually to challenge its decisions. On the other hand, administrative
bodies and civil servants are legally compelled to assist every citizen in
his/her request while taking into consideration the limited knowledge
they both in law and in the functioning of the administrative bodies.
The code thus imposes many obligations on the administration such as
helping persons correct their requests, researching all relevant facts ex
officio on an objective basis, making sure persons have been effectively
informed of their rights within the administrative proceedings etc.
It also provides specific grounds leading to the absolute invalidity of
administrative acts when it is tainted with manifest illegalities.

This module aims first at acquiring and/or strengthening a full
understanding of the general mood on which the decision-making
process of administrative acts is based. Through constant exchanges
and discussions the trainer will gather the already existing knowledge
of the trainees on each topic (initiation of administrative procedures,
communication with parties, administrative investigations), strengthen
it and give the necessary precisions while constantly underlying that all
those sheer legal aspects of the decision-making process are founded
on the general principle that the aim of the administration is not to
administrate, but to serve the citizens.

And becauseimplementing the principles of efficiency, bureaucratization,
transparency and active help is not only about legal knowledge but
rather about transforming the culture of the administrative bodies, the
module will also include several aspects about managing skills, which
are at the core of the implementation of that new culture. Through play

roles in pairs under the observation of the rest of the group, managers
and top managers participating to the module will assess their own
managing skills and perfect them with a view to what a good manager
should be, and to how instructions and evolutions of service-culture are
best communicated to the co-workers.

The main themes

Initiation of administrative procedures.
Initiation of administrative procedures.
Administrative investigations.

Absolute invalidity of administrative acts.

What kind of manager are you? Test your aptitudes for
management and learn management techniques and skills.

How to best adapt the culture of your service to the
implementation of the principles of the new CAP.
Implementingthe CAPis not only aquestion of applyingrules:
itis also creating a culture of service aimed at the satisfaction
of the citizen - it therefore includes organizational and team
management aspects in public bodies.

Methodology

On the theoretical aspects (5 first themes), the trainer will rely on the
already existing knowledge of the trainees through interrogations,
discussions and exchanges. His/her aim will be only to correct it if
necessary, and to precise and strengthen it. In no case should the
theoretical aspects be taught in a static academic way. The session could
start, for example, with a simple question: “how do you, as managers,
initiate administrative procedures?”. The trainer could then collect all the
answers writing them on a line that has been drawn on the board. The
trainer would raise interrogations on the aspects that have been missed
or confront opposite answers for the trainees to correct themselves and
to reach the best answer through exchanges. Only at the end should the
trainer synthetize briefly the whole point in order to put every aspect of
the topic in order and to add precisions. Theoretical aspects should be



either mixed with or interrupted by practical sessions on management
where two-trainee groupS would be given play roles (such as: give him/
her orders/instructions; motivate him/her...). Each pair of trainees should
pay its role before the rest of the group. Then everyone would discuss
about the pros and cons of what has just been done. The trainers should
at the end try and give the best possible practices in management.

A3 Dealing with time

Presentation and objectives

Of course “dealing with time" is about time limits set by the code of
administrative procedures: What are those time limits? How are they
counted? What is the effect of time limits? To what extent time limits
may be extended? How are the time limits re-opened and under which
conditions? Therefore the module contains a gentle reminder about the
provisions of the code and their interpretation, having the form of an
exchange between the trainees and the trainer and between the trainees
among them. The trainer will deliver the latest case law (national or
relevant case law from European courts such as the ECHR) about those
questions, underlying the main issues on which the questions of time
limits are raised (such as the need to conciliate legal certainty and the
right to appeal of the persons).

But “dealing with time" for a manager or a top manager is also about
organizing his/her time and his/her service in order for it to be capable to
deal with the time limits imposed by the CAP and other laws. The module
will therefore also present the most recent management techniques
and tricks on the ways to manage ones’ workload or the workload of the
others.

The main themes

What are the time limits?

Calculation of time limits.

Consequences of the expiration of time limits.
Extension and re-opening of time limits.

Organizing one's workload to be more efficient, because
respecting time limits is also a question of personal
organization in one self's work.

Managing people and organizing a service to respect
deadlines and time limits, because respecting time limits in
administrative bodies also relies on a proper organization of
the service and on management techniques.

Methodology:

The theoretical aspects will be brought in by the trainer through
discussion and exchanges with the group of trainees. This discussion
on the various topic/questions will be the occasion to input new
interpretations, new case law, precisions and to enhance the knowledge
of the trainees without doing an ex cathedra lesson. The theoretical
aspects will be interspersed with management tools either through play-
roles and sharing of experiences and/or through the help of webinars
which enable persons to assess their own capacities to deal with time
and give useful hints on that topic (such as or example http://persolog.
com/portfolio/time-management/ but a lot of other webinars/books/
MOOQOCS exit).




A4 Administrative contracts
Presentation and objectives

Although the unilateral administrative act is the basic instrument of
administrative action, the use of contracts by public administrations
is considered nowadays in some fields as necessary for a democratic
cooperation between public authorities and citizens. Administrative
contracts are, for example, a good instrument for exercising complex
administrative functions like those requiring partnerships between
public and private entities or even between several public bodies.

Indeed, originating from civil law, administrative contract is based on
the common intention of the different parties (among which a public
body) to create legal rules between themselves after a process of
negotiation. The main difference with the private contract is that the
legal relationship created between the parties is placed under public law
as a result either of the intention of the parties or of the nature of the
contract resulting from its aim. In consequence of that public nature,
the administrative contract must obey certain general rules of public
order both for its conclusion and its execution. For example, the contract
can be concluded only in domains where public entities are granted a
certain margin of appreciation, it must often be concluded after public
procurement procedures, it cannot deal with certain matters (security,
public order...) etc.

The aim of the training session is to deal with the general rules of the
CAP that define and regulate administrative contracts, and to examine
the main categories of administrative contracts (public procurements,
public-private partnerships...) and the most prominent specific rules that
apply to those categories (public procurement rules...). It will enhance
the various domains of public administration in which administrative
contracts can be used and promote the use of this legal instrument.

The main themes

Necessity and utility of administrative contracts (Concrete
examples, international comparisons).

Definition of administrative contract.

Conclusion and execution of administrative contracts
(general rules).

Public procurements: definition, use, specific rules.
Public-Private-Partnerships: definition, use, specific rules.

Contracts between public entities

Methodology:

The theoretical aspects will be brought in through discussions and
exchanges between the trainer and the trainers on the basis of actual
examples of contracts concluded by administrative entities. Through
those discussions, the trainer will underline the general definition of
administrative contract and the differences between the diverse forms
of contracts. An important part of the training will consist in pointing
out the utility of administrative contracts and the necessity of rules of
advertising and competitive tendering. A play role may also be organized
such as placing the trainees, divided into small groups, in the situation
of conducting a public procurement procedure: one or two groups
could represent the administrative body, the other ones several private
companies willing to win the tendering. Each group would prepare the
main documents and arguments that are requested in such situation
(notice of competitive public tender, bids in response to that notice,
arguments for the choice of the winner...)



CAP Confirmed modules (C)

Master the Code of administrative procedures

Top Managers and Managers are busy persons. They need precise
knowledge on specific aspects of the code that will help them make the
right decision on procedural matters in their service.

Target group:

Top managers;

High level managers;

High level lawyers;

Civil servants already having high level skills on the CAP.

These C-modules are designed for them, as well as for those who already
master the main aspects of the code and are willing either to go deeper
into specific questions or to remain aware of the last novelties concerning
administrative procedures. In a short time and a very interactive fashion,
those modules will help all those persons keep in touch with the hot
topics and the very last case law on the CAP and discuss those items
with highly skilled specialists (such as administrative judges), guide
them in the effective implementation of the most prominent principles
of modern democratic administration (impartiality for example) and
enable them to overview the most complex organisational aspects of
administrative procedure, such as appeal. The topics of those modules
will be revised each year to take into account the most sensitive issues
within public administration.

- Recent developments and case law on the CAP (half day)
- Ensuring impartiality of public administration (half day)

- Appeals (half day)

C1Recent developments and case law on
the CAP

Presentation and objectives

The aim of this session is to discuss with an administrative judge on the
main novelties and evolutions in the field of administrative procedures,
especially the case law of the administrative court and other courts on
the CAP.

The main themes

Recent case law of administrative and other courts on the
CAP.

Main questions arising within administrative bodies on the
interpretation of the CAP.

Evolution of the case law of foreign and European courts in
the field of administrative procedures.

Methodology

The trainer, who should be an administrative judge, will interactively
present the most recent and prominent case law of national, foreign and
European courts in the field of administrative procedures. He/she should
select only a few cases, have them read by the trainees and discuss with
them of what was at stake, the different options that could be considered
and explain why the specific solution was eventually adopted. In
addition, the trainer, with the assistance of ASPA, should collect before
the training the different questions susceptible to be raised by the
participants about the interpretation of the code (rising topics emerging
from the practice within administrative bodies) and, as much as possible,
prepare discussions between all the participants on that topics, also
bringing materials (national, foreign or international case law, Sigma’s
commentaries of the CAP) that could help give preliminary solutions to
those questions.
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C2 Ensuring impartiality of public
administration

Impartiality of public administration is at the core of a democratic state
and the rule of law. The trust of people in administrative bodies and the
executive field relies on that principle. Impartiality in the administrative
field means that any administrative decision will be the sole application of
the law after a thorough analyse of the facts and stakes, and not the result
of biased considerations resulting for example from corruption, conflicts
of interests, ideological or religious considerations... Impartiality is not
only a theoretical principle: it must be ensured on a day to day basis,
through the way administrative bodies are organized, function and with
a constant attention of top managers, managers and all civil servants on
the way they perform their duties.

This aim of this session is not only to recall the general principle of
impartiality (and maybe not at all): it is to observe, discuss and enhance
the very practical implications of those principles in administrative
bodies and to contribute creating a true culture of impartiality among
top managers and therefore the whole civil service.

The main themes
n Preventing and fighting corruption in administrative bodies.
n Dealing with conflicts of interests.

What about ideological and religious interests? They also

can lead to biased administrative decisions, but their
management differs from economical conflicts of interest.

Organizing public bodies to ensure unbiased decision,
because to ensure the impartiality of any administrative
decision, managers and top managers have to ensure that
the whole process leading to the decision and all people
involved are organised and selected to avoid conflicts of
interests. Avoiding conflicts of interests is therefore also a
matter of management.

Methodology:

Ideally, the trainer should be a representative of international
organizations or NGOs specialized in the field of dealing with conflicts of
interests (such as OECD, Council of Europe, Transparency international
etc.). He/she should not make any theoretical presentation but rather
enable each participant to describe the different measures taken in
his/her administration to enhance transparency and impartiality. Each
presentation should be followed by a discussion between all participants
and the trainer: the latter should take this opportunity to point out
best practices and eventually to suggest new practices or new forms of
organisation.



C3 Appeals

Appeals in the field of administrative procedures are not only another
chance for the citizens to have a first administrative decision reviewed
by an upper body. Indeed, appeals are also meant to help administrative
bodiesto correct themselves their failures and to better their organization
and procedures. They also reduce litigation before administrative
courts and help the cases brought before them to concentrate on the
most prominent legal aspects that have to be dealt with. Nonetheless,
to perform those functions, be actually useful and avoid being only an
additional burden for citizens and civil servants, appeals have to be
thoroughly organised and managed.

The session is meant to assist top managers and managers in the
organisation and management of useful appellate bodies and to help
them take the best of the decisions taken by those bodies in the course
of their normal functions.

The main themes:
Why do we need appellate bodies?
Organisation and operation of appellate bodies.

Taking in consideration the decisions of appellate bodies in
the course of operation of administrative bodies

Effects of the existence of appellate bodies on litigation
before Courts.

Methodology:

Through discussions with trainees, international comparison, analysis
of Sigma's commentaries of the CAP and his/her own experience, the
trainer (ideally a top manager in an appellate body) will enhance the
practical aspects of the functioning of appellate bodies. Taking into
consideration the observations of the trainees as managers or top
managers in other public bodies, he/she will also point out the useful
aspects of the existence of appellate bodies and the decisions they take.
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Generalities on the Code of administrative
procedures

Document 1: general presentation of the Code of
Administrative Procedures,

by Prof. Dr. Eralda (Methasani) Cani

(Basic level)

Session | - Legal framework for administrative procedures
Analysis of concrete cases of the relationship between different laws and
regulations of the administrative processes;

What do we understand by Administrative Procedure?

« The administrative procedure is
- The activity of a public organ
- With the scope to prepare and approve
- Concrete administrative actions,
- Their execution and
- Their review by using administrative legal tools

Prof. Dr. Eralda (Methasani) Cani
Codification of administratiove procedures

Function/ administrative processes:
« Concrete realization of public organ purposes
* Expression of Will:

- Sub-legal acts

- Administrative acts

- Administrative contract

Lorem ipsum
dolor sit amet,

* Basic elements :
in the administrative éolrem]psum
process Lorem ipsum olor sit amet,

dolor sit amet,

Public organs / organs of public administration
Subject of Law

* Normative Regulatory Framework of administrative procedures
« Constitution
 Agreements/ Ratified International Conventions
* Law: 3/5 and simple

- Normative Acts with the Power of Law
« Normative Acts of the Council of Mnisters

- Decisions

- Instructions

« Individual administrative:

- Decisions

- Orders

» Of Ministers/ central instiotutions

« Of local government

Constitution
International

Agreements

E Code of Administrative
Procedures (CAP 3/5) pA

Laws - not by a qualified majority
Sub-legal acts

SUPPORT TO ALBANIAN CIVIL SERVICE REFORM
Twinning Project AL121BOT O



Section 2 - New Code of Administrative Procedures (CAP)
Basic Horizontal Law (unified) for administrative processes (regardless of

their nature)

Advantages and purposes of a law on the administrative

procedure- developments

Advantages and purposes of
alaw on the administrative
procedure- developments

« Clarity on the development of
the administrative procedure

 Knowledge on the judicial norms
of the administration

* Sets the decision making under a
regular process

« Protection of the interest and
rights of subjects

« Economization of the
administrative activity, etc..

The purpose of alaw on the
administrative procedure -
advanced procedures

« Formal assurance on the
individual rights/ legality
principle

« Formal assurance of the public
interest/ public transparency in
decision making

« Conditions for capital investment
and economic development/
judicial assurance on the
predictability of decision- making

Why do we have a new CAP?

. Quick and effective administrative procedure for the PA

. Assuring the necessary remedies for the citizen in order to protect
and seek their rights: The principle of a regular legal process

. Assurance of a stable business environment

. Fulfilment of EU standards: standardization, cooperation,

simplification,

. Was it necessary to approve a new horizontal law on administrative

procedures?

Novelties

Start of a dynamic process of unification for the administrative
procedures.

Other legal adjustments related to electronic communication and
the one stop shop service points.

Intensive interaction of public authorities/ administrative help to
another public organ.

The principle of the public organ providing active help for the citizen.
The alternative of dispute resolution- Reconciliation of Parties
Concept.

Rules on the notification of administrative acts that derive directly
from the principle of Rule of Law: electronic, presents the concept
of the responsible for the notifications.

Speed of Information Delivery
Delegation: Delegation due to overload

Investigation: Enforcement of ex-officio

Tools for search of evidence, their meaning, evaluation
and presentation of evidence before another organ

Sole Contact: inter- related requests- presentationina
single unit

E-governance: electronic communication, electronic
decision- making

Administrative acts and legal protection

Silent Consent, etc



CAP - What does itinclude?

Part One - general provisions
. Introduction: Purpose, scope of application and definitions
. Principles of Administrative Proceedings

Part Two- Jurisdiction, competence, delegation, and substitution
Part Three - Ensuring impartiality of the public administration

Part Four - Administrative Procedure

. Adjustments for participation in the administrative procedure
(Chapter 1)

. General provisions on the administrative proceeding (Chapter I1)

. Rights of parties during an administrative procedure (Chapter IIl)

. Document unification and signature certification (Chapter V)

. Deadlines (Chapter V)

. Request and its submission (Chapter VI)

. Preliminary issues and interim decisions (Chapter VII)

. Joint decision- making and assistance among public organs
(Chapter VIII)

. One stop shop service points (Chapter IX)

. Conduction of the administrative investigation (Chapter X)

. Completion of the administrative procedure (Chapter XI).

Part Five - administrative activity

. Chapter | -administrative act (Formal requests of the administrative
act, the legal consequences of administrative act, legality, invalidity
and correction of the administrative act, revocation and repeal of
administrative act)

. Chapter Il - administrative contract

. Chapter Ill - other administrative actions under the regime of
administrative law

. Chapter IV - other administrative actions under the regime of
administrative law

. Chapter V - Indirect performance of public services.

Part Six- administrative legal remedies

. Administrative appeal versus administrative act

. Formal requirements of the administrative appeal against the
administrative act

. Administrative objective

. Review

Part Seven- notification

Part Eight - execution of the administrative act

. Chapter | - general provisions

. Chapter Il - notification on the voluntary execution

. Chapter lIl - forceful execution of the administrative act

. Chapter IV - suspension, dismissal, and appeal of execution

Part Nine is the part of the transitional and final provisions

Session 3 - Fundamental principles on the organization and
functioning of the public administration

Discussion of different examples

Which are the principles and which laws provision them?
» Constitution in the Republic of Albania

¢ Cooperation

e Laws

. CAP, Chapter I, articles 4-21
. other laws

» Principles - scope:
. Avoid conceptual mistakes
. Unification with best practices

CAP - Principles (changes)




KPA -1999 Principle of Legality (Article 9 CAP)

* Legality;

« Balance of interests * Legality

» Equality and proportionality - Article 4 of the Constitution: “the law constitutes the basis and limits of
* Impartiality state activity”

» Cooperation

 Responsibility the law = general norms, also law, and agreements, and all its sources, as

« Decision Making of hierarchy

« Efficiency and de- bureaucratization o .

« Service non- payment . Article 5 - 6 etc Consgtutlonal support: the right and

« Transparency «  No.40fCAP the hierarchy of norms

« Confidentiality Administrative activity based on laws
« Control (agreements, constitution): based on/

for the implementation of law
Legality »  Lawsshall not be violated/ affected
. Implement the temporary law

Trans-parency : . The activity of other organs in

Theright to be informed compliance with the competences

Protection of “State Secret” and confidentiality and predicted by law

protection of data . The scope of t_he activity must be in

-~ . L compliance with the scope of the law

Providing active help . Judicial acts issued in compliance

Lawful exercise of discretion with material and procedural rules

Proportionality (revocation and repeal)

Fairness and impartialit Principles: e judicial acts in compliance with laws
P y Articles5t09 . competence/ discretion

Objectivity

ReSl-J(-)llSIblllt-y « Transparency (n.5)

Decision making « Information (n.6): - law 119/2014

Equality and non- discrimination
De- bureaucratization and efficiency
Non- payment in the administrative procedures

Language and translation in the administrative procedures

Control

- Without being obliged to explain the motives
- If the decision is negative: notification of entity

« State Secret (n.7): Law No. 8457 “On classified information 'state
secret™ date 11.2.1999
- If during administrative procedures - obligation not to spread them
- Confidentiality (n.8):
- Protection of personal or confidential data



* Personal Data (n.9): Law
- Protection, safe-guard, non-disclosure, confidentiality

Some adjustments in CAP - The right to information
. Special laws specific provisions on the right to information

« Part 4 /Chapter 3 - Rights of parties during an administrative procedure

- All parties to an administrative procedure shall have the right
to inspect the file of such procedure, and get a copy (within 5 days from
the submission of the procedure)

- When they have personal, commercial or professional data,
can be taken or used by a third party only by consent of the individual, to
whom this data belongs to, except when the documents will be used for
the purposes provided by law or bylaws

- When the documentation is administered electronically, all
necessary means to inspect the file are ensured

- Copies of documents that need payment
« Part 7- Notification
* The public organ communicates the administrative or procedural

action through a notification
- Verbally
- The written document can be notified by mail, electronically, fax or
through an official announcement

Without the need to prove a personal interest

Enforceability of the body to provide information except as
provided by law (see a. 17)

Realization of the right:

As soon as possible: not later than 10 working days(or postponed by the causes as per law.) or 15
days if the institution is different from the one where the request was deposited. (see a. 15)

« Without discriminating

« With effective remedies

« Without payment: service cost/ judicial help

Personal Data - Legislation

« Constitution

« International Acts

» Law on the protection of personal data: Law No. 9887, 10.3.2008,
amended

« Code of Administrative Procedures - Law no. 44/2015 from 28 may
2016

 Law on Administrative Offenses

« Sub- Legal Acts of the Commissioner

Active Help-a.10

» Mos dija - jo perkegesuese e interesave
« Informs Parties on:
- Their rights and obligations
- Information related to the procedure
- It warns of the legal consequences of their actions or inactions
- Electronic Access - not obligatory

Legal implementation of discretion

* A11- Discretion is implemented legally when :

- Is predicted by law

- Does not exceed the limits

- Choice of the organ to achieve the objective for which the discretion

has been allowed and is in compliance with CAP

- choice does not constitute an unjustified departure from previous
decisions taken by the same body in the same or similar event
« See difference from CAP 1999!

Principle of Proportionality- Article 12
« Restrictions on individual rights, or violations of the legitimate

interests - proportionate
- Remember a. 17 of the Constitution!
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* Proportional when :

- necessary to attain the purpose set out in the law, and does so
with means and measures that the least affect the rights or
legitimate interests of the party;

- suitable to achieve the purpose set out in the law; and

- in right proportion to the need that has dictated it.

Fairness and impartiality principle- Article 13

« All subjects are treated fairly and impartially

 Requires a whole assessment of the situation and their noble treatment

» No preferences from one to the other group of interest

« Guarantees impartiality from CAP

« Third part: Assurance of Impartiality / A. 37 - 42 of CAP

» Law no. 9049, dated 10.4.2003 “On the declaration and audit of
assets, financial obligations of elected persons and certain public
officials” (amended);

« Law no. 9131, dated 8.9.2003 “On ethical rules of the public
administration”;

 Law no. 9367, dated 7.4.2005 “On the prevention of conflict of interest
in exercising public functions” (amended);

* Specific laws!

Conflict of Interest:

« Due to decision- making

« actual, potential, apparent
» Case by case, on going

» Specific cases (absolute!)

Law on Conflict of Interest: methodological steps (*ILDKPKI)

« Conflict of Interest types:
- actual, potential, apparent
- Case by case, on-going
- Absolute prohibitions

¢ Methodological steps:

- What are the detailed specific duties and powers of the officer in
question?

- Does he have the definitive core competence in decision-making
about the normative and / or specific individual acts?

- What is the sphere (area, field) of the impact of this act?

- How strong is the impact of this act in this area?

- What are the private interests of the official concerned?

- What opportunities does the act have to affect in favour private
interests of the official?

- What are the chances that official’s private interests adversely affect
its role in decision-making for this act?

- Is there a strong cause- effect relation between the interests and
the act, such as the public decision- making to be, only for this an
unfair decision- making?

Objectivity Principle-a. 14

« Public organs take into consideration and give the right importance
- To all conditions
-Toall data
- To all evidence, that are related to the administrative procedure

Liability Principle - Article 15 and Law No. 8510, dated 15.7.1999

« Are responsible for damage cause to the parties, in compliance
with the specific legislation
- Disciplinary measures
- Criminal offenses
- Responsibility not included in the contract

Responsibility not included in the contract: Law No. 8510, date 15.7.1999:

. Perform or not unlawful actions;

. Perform or nor lawful actions, but cause damage to lawful interests
of physical and legal persons;

. Even though perform or not lawful actions, cause disproportional
damage to the subjects to which directed this action or omission;



. Due to failure of technical means by which administration bodies
exercise their activity, private physical or legal persons are affected
in their legitimate interests;

. Cause a continuous threat to physical or legal persons.

o Whois responsible? The institution

« What about the decision- maker?

¢ Principle: no responsibility when the damage comes as a result of
implementing the public function
- If it is proved to have acted in bad intentions, yes
- If yes, the organ must pay the damaged person and then as the
remuneration by the public official.

Types of damage

compensation

* Type of damage
- Material Damage
- Non- material Damage:
* Types of compensation
- Disappearance of causes
- Return
- Remuneration
- Moral Damage: always remunerated financially
« Fault of the damaged party!
* Deadline:
- Within 3 years from when the damaged party is aware of the damage
cause by the organ that caused it.

Exemption from

liability
« PAis not responsible for damage caused when:
- Damage cannot be avoided even if it would be shown due diligence
in the exercise of governmental functions, in accordance with the

circumstances.
- This does not apply in the case of malfunctioning of technical tools

Decision- Making principle- Article 16

ONLIGATION for Decision- Making!

1. Public organ shall take decisions: on allissues rising by one party, which
are under its competence.

2. Deadline decisions: as soon as possible, according to a deadline set by
the special law or the body itself!

Equality and non-discrimination principle - Article 17

« Constitutional origin - equality of entities in front of law (a. 18 of
Constitution)
* No discrimination - Constitution, KEDNJ
e Interpretation:
- Two objectively similar cases are treated equally by the
administration
- Two objectively different cases are treated differently from
administration
- The previous practice of the Administration complied with
except when there are strong reasons an illegal practice
cannot be justified by this principle
- Anillegal practice cannot be justified by this principle
- The different treatment of the issues can be justified without
violating the principle if circumstances require it
* Case Discussions!

De-bureaucratization and efficiency principle - Article 18

« Not any particular form of the administrative procedure

« Developed as soon as possible, but no later than the time limit
prescribed by law in its regards

« Procedures with the least cost to the public body and for parties
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Principle of non- payment in the administrative procedures -
Article19

« services of the administration are not paid
« expulsion: when the law does not provide for tariffs:
- Not larger than the service cost
« non-payment of fees even when provided by law, the parties are unable
to pay
-A.96 of CAP
- It provides for the conclusion of the proceedings
(i.e. withholding services) proceeding as provided for
payment and it is not carried out according to the law
- twice the amount within 10 days
* Examples from law 119/2014

Language and translation in the administrative procedure a. 20

« Procedure in Albanian language and written language

« If the request in a foreign language- is requested in Albanian

1. Respected deadline of the request

2. Set a deadline for depositing it in Albanian: if respected, 1fulfilled

3. Public organ derives time after receiving the request in Albanian

4. If a deadline is not set for filing the Albanian party - the received
request is called accepted

Administrative, court and other Control Principle- Article 21 CAP

* Legislation:
 Constitution
* CAP - Part Six- legal administrative remedies, no. 128 - 146
 The administrative appeal
- The administrative appeal against the administrative act
or omission of the public organ
- The administrative objection against another
administrative action under the regime of the
administrative law

* reopening
ol
» The party is not entitled to exercise the second administrative
remedies on the same issue.
* Law 49/2012 - the organization and functioning of
administrative courts and administrative disputes
« In principle after exhaustion of the administrative appeal
« It examines every action of administrative inaction
« Review for illegality of regularity
« Individual acts controlled as of general
« Burden of proof: in some cases the administrative body!
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Véna

Individual/collective administrative act

dap

Administratés Qublike

£]S\A

» An individual or collective administrative act sets up, modifies or
terminates a legal situation for or against individual or collective subjects
of law (natural person or legal entity): the CAP describes the forms (for
example the cases where the administrative act must be reasoned-
art100-), conditions for the entry into force-104-, of its legality-107-, its
annulment or repeal-113 to 119-.

« A collective act is made up by different individual acts: examples: a list
of promoted civil servants, having same grade and members of the same
corps.

Act of assurance

 Act of assurance (art103): an act through which a public organ may
provide assurance thatit willissue or refrain fromissuing an administrative
act at a later stage. Such a possibility, which provides legal certainty for
subjects of law, should be provided by law. An act of assurance engages
the administration responsibility.

« For example, in France, a local government act on “building certificate”
is issued upon a realestate owner request, and it is an assurance that
regulations limiting the property rights and building taxes will not change
during the 18 months which follow the issuance of this certificate so that
this owner could plan in a secure way his request for a building permit.

e Without a special law, act of assurance cannot commit the
administration as there is no citizen right against law change, which is
always possible (public organ discretion) and could be necessary in some
cases (circumstance changes, will of the people, elections...).

Sub-legal administrative act

» Sub-legal administrative act: general rule decided by a competent
public organ. According to art 2.3, the code shall apply as appropriate
to normative sub-legal acts. A general rule is not specific to a given
individual person; it has to be published in an official journal and not
communicated by mail or other mean to individuals.

» Examples:
e A city planning adopted by a city council (a building permit is an
individual administrative act with is based on law and sub-legal act- the
city planning- which must respect law provisions and hierarchy of laws
and norms).

« Gov sub-legal act (normative decree) to implement specific provisions
of a law (with a delegation to the Gov from the Parliament ex CAP
59.7-request by electronic means- or 76.3- one stop shop service).




Discretion of a public organ

« Discretion of a public organ: when a law provision uses the verb “can,
may" in delegating to the Gov the task to precise the actions adopted
by the Parliament, the latter is letting discretion to the Gov, room for
manoeuver, in selecting the precise mean to reach the law goals. The Gov
could even be free not to take a decree (sub-legal act). On the contrary if
the law says that the Gov takes- or shall take- a decree, it has no discretion
and it would unlawful not to take it after a certain delay (Conseil d'Etat
case law: more than 18 months except if there are technical difficulties
that the Gov has to prove before the administrative court or Gov change
after general elections). Examples:

- A city council can adopt upon its discretion a city planning
with higher urban density or on the contrary stable density. But a law
could force local gov to set up a certain proportion of new housing to
social housing.In the latter case the local gov has no discretion.

- The judiciary control on an administrative act is stronger in
case of "hamstrung or bound competence” than when the public organ
has discretion. In the latter case, the court would limit its control to public
organ manitest error.

Administrative contracts

» Administrative contract (art 120-126): agreement between two or more
persons, with at least one of the contracting parties being a public organ.
Examples:

- A construction contract with a private construction company
selected after a public bid for the construction of a public building/
infrastructure.

-A contract for recruiting an administrative employee (when
this employee is not recruited through an exam and is not a career civil
servant).

- A contracted delegation from a public organ to a private
company or another public organ for the latter to supply a public service
(ex: a public school restaurant).

- Private public partnership where a private company will
build, finance and maintain a public equipment against a public organ

rental payment for a certain number of years (a prison; in Paris: the
new ministry of defense,the first instance tribunal...). Indebted states
are forced to contract PPP if they wish to finance their necessary
infrastructures.

- Contract between the central gov and a regional gov with
joint financial commitments in order to set up public equipments/
infrastructures.

- There are “false” administrative contracts: the Gov could
sign with a given economic sector, general commitments for job creation
or investments. Such a contract is a political document and cannot be
quashed by a court or invoked before a court for engaging public organ
financial responsibility.

Administrative competence(art 22-29)

« In a rule of law, public organs can only decide if they are competent,
ratione materiae, temporis and loci (national, regional, local territories).
Competency limits are set up by:

- Constitution: parliament versus Gov, president versus
cabinet of ministers, national gov versus local gov, in a federal state.

- Law and sub-legal acts.

- Courts control if an attacked act has been decided by a
competent body; if not, the act will be quashed.

- Competence and signature may be delegated if a published
law, sub-legal act permits it. Competence exercice is compulsory. In
principle sub-delegation is not allowed.

Public organs

« A public organ is a legal entity which provides public services for
citizens general interest. The central administration, local governments,
respective autonomous legal public entities under their control providing
specific public services (education: universities; public health; hospitals;
culture; museum or public theaters...) are public bodies. Public
services (Fr) could be provided by private entities by delegation by law
(professional order for regulated professions, chamber of commerce,
sport federation...).



« These legal entities apply the provisions of the CAP (art 2).
Public organ decisions and activities are controlled by administrative
courts.

Party (art 33), interested party

. Apartyisanatural personorlegal entity requestinganadministrative
procedure or subject of an administrative procedure initiated by a
public body. Examples: an owner requesting a building permit, a
tax-payer, a public service user (university student, a prisoner, a
foreigner asking for a visa or a residence permit, a company asking
for a grant...), civil servant trade union defending specific interests
of their affiliates, an pro-environment NGO asking for the repealing
of a sub-law affecting environment protection.

. An interested party interests may be affected by a public body
decision; ex a neighbour of a person requesting a building permit.
As interested party he/she could claim against the building permit
before the competent authority or the court;

. The CAP precises the rights (participation, right to be heard, access
to the file, right of defense...) and duties (obligation to implement
the administrative decision) of parties in administrative procedures.

. A party in an administrative procedure can be another public
body: a local gov or professionnal order requesting a central gov
administrative proceeding (a grant, a law change, the publication
of adecree...).

Administrative procedure
. Administrative procedure: A process described in the CAP (fourth
part, art 33 and following articles) through which an administrative

act is adopted by a public body.

. Part IV of this code describes the process from its beginning, upon
request by interested party (ies) or “proprio motu” upon initiative

of a public body, party and interested party participation till the
final decision.

. There are thousands of administrative procedures under way daily:
for example:

- the process through which a public body would reject/
accept a building permit request, reject/issue a driving
licence, provide/refuse a grant, recruit a civil servant, sign a
contract with a supplier etc...

- Administrative procedure for adopting an individual act
are usually different from the administrative procedure
for adopting a sub-legal act. Example:individual
administrative act is notified to the interested party and a
sub-legal general ruleis published in an official journal.

Other administrative action (art 126)

» "Other administrative action” is not an act/decision neither an
administrative contract.

Examples: recommendation given by an advisory committee, internal
document of interpretation and instructions on how to comply with an
administrative decree within a particular public organ, circular, internal
organization of a public service, changing of a civil servant posting
without changing his/her salary, responsibility, geographical location.
An administrative action could affect personal interests but its effects
are not suffisant enough for being qualified as administrative decision
that could trigger admissible claims before a court (contrary to an
administrative act that causes a grievance or which can adverserly affect
a party).




Document 3: Administrative act (Basic) by Mr. Yves
DOUTRIAUX

Activity 1.2.5 Conference on the Implementation of the Code of
Administrative Procedures

Administrative acts (98-118) Form

A written form; increasingly electronic form is used
(e-administration) but in case of an individual administration
act public organs should take care of digital divide that excludes
certain categories of the population which may not have access
to the Internet and new technologies (minority, disadvantaged,
vulnerable, marginalized persons or groups). Administration should
adopt and implement the World-wide Web Consortium’s guidelines
on web content accessibility (1999) for persons with disabilities.

Verbal act (rare and not recommended) has to be confirmed in
written form. Silence is a verbal act (refuse to act upon request from
a party after a certain period of time defined by law or bylaw, article
97 on “silent consent"). France has recently inversed the principle
according to it administration silence 2 months after a request to
act means refusal into the principle “silence means acceptation
to act” but many derogations have been adopted and this new
principle is not applicable in the cases of sub-legal norm, financial
act, incompatibility with an international treaty, protection of
public order, relations between administrations and its employees.

Formal requirements, reasoning (99-101)

Name of the issuing public organ, parties to which the act is
addressed (there is no party in case of a sub-legal norm), date, legal
base.

Reasoning (art100): factual situation, result of investigations,
legal bases, use of discretion if appropriate. France: only certain
individual acts shall be reasoned: acts limiting freedom exercise,

sanctioning, authorizing with restrictions, repealing a former
act that gave a right or an advantage, opposing a prescription,
refusing an advantage which is a right for persons meeting the legal
conditions, rejecting an authorization, rejecting an administrative
appeal when such an appeal is compulsory before claiming in a
court. Albanian exceptions: by law, when act is a full acceptance,
approbation of boards, juries, commissions, announcement of a
collective administrative act.

. Orderingpart, timeof entryintoforce, right of appeal-administrative
appeal and court, deadline, way of its calculation.

. Signature, written name and surname of the official.

Additional conditions 102

. An administrative act can be associated with conditions: uncertain
event that will trigger a right, benefit or burden, a date or a time
period (window of opportunity during it an authorization is
possible: France: request to open additional beds in a private or
public hospital), a legal additional condition.

Act of assurance

. Act of assurance (art103): an act through which a public organ
may provide assurance that it will issue or refrain from issuing an
administrative act at a later stage. Such a possibility, which provides
legal certainty for subjects of law, should be provided by law. An act
of assurance engages the administration responsibility.

. For example (France) a local government “building certificate” upon
areal estate owner request is an assurance that regulations limiting
the property rights and building taxes will not change during the
18 months which follow the issuance of this certificate so that this
owner could plan in a secure way his request for a building permit.

. Without a special law, act of assurance cannot commit the
administration as there is no citizen right against law change which
is always possible (public organ discretion) and could be necessary
in some cases (circumstance changes, will of the people, elections...).



Start and end, retroactivity, publication 104,105,105

Notification of an individual act to the concerned party is a
condition for bringing legal effects to this party. In France, sub-legal
norms shall be published in an official journal (Albanian version,
article 106); some collective acts (promotion of same grade, corps
civil servants) shall be published; a building permit shall be posted
for 2 months.

In case of silent (97) consent the silent act brings legal effect on the
day of the expiration of the time limit set by law/sub-legal norm.
France: the party request has to be published by the administration
including the date of the potential requested administrative act
coming into force in the case where the administration would fail
to decide on the request within the time limit; such a publication
would give legal effects toward other parties.

A later coming into force date may be decided providing it is part
of the notified act.

Administrative act end: cancellation, repeal.

In principle an act has no retroactive effect. Exceptions: a court
ruling quashing an act has retroactive effect; repeal by the
administration is deemed as if it has never existed. But an act which
has brought rights to parties cannot be repealed after a certain
time

If retroactive effect is given by a law.

Legality. invalidity 107-112

107: the principle of administrative act of legality (cf art 4) in a rule
of law (competence, legal requirements).

Invalidity: flagrant contradiction with the CAP, legislation
(competence, procedure, form), issued on fraud, conflict of
interest, criminal offence; its execution may cause a punishable
action.

France on a defect on form and procedure (participation,
consultation...): the act is unlawful only if this defect has affected
parties' rights or has effects on the act content. But an act is

unlawful if:

- decided by a public organ without competence;

- is in contradiction with a higher norm in the hierarchy of
norms;

- there is a manifest, obvious error of appreciation of the facts
in case of administrative discretion;

- when the court control is a “full control”, the administrative
act/ sanction is not proportional;

- Its real motives are different from the competence purpose
(détournement de pouvoir).

Effect of invalidity 110

. An absolute invalid act shall be considered as inexistent, could be
invalidated ex officio or upon request without time limit, cannot
createrights; France (rare): act decided by amanifestincompetency,
civil servant appointment in a posting without consideration of the
public service interests but only to provide an advantage.

Effects of annulment and repeal 113-114

. Administration (actauthor or superior organ) may annul (retroactive
effect) or repeal (for the future) its act ex officio or upon request.

. France:

. a retroactive annulation or a repeal of an individual act which has
created party rights is only possible within a 4 months' time limit
and if it is unlawful; exception in case of a public aid to a company
which contradicts EU law.

. an annulation/repeal of an act which has been got by fraud is
possible without time limit (114.3);

. there is no annulation or repeal time limit if the conditions
are no longer fulfilled by the beneficiary or have not been
respected(115,102.1 ¢).




Repeal of alawful administrative act 116-117

At any time (117), only if it is necessary in order to prevent a serious
harm to life/health of people/public safety and this could not be
done by other means which would affect less the acquired rights of
a party; this party shall be compensated (except lost profit).

In any other instance no later than 5 years from the notification.
France: there in no equivalent provision, given the principle of
intangibility of an individual lawful administrative decision, which
has created rights for a party?



Principles of administrative procedures

Document 1: Principles of administrative procedures
(Basic/Advanced). by Mr Mladen Mladenov

Activity 1.2: Implementation of the Law on Administrative
Procedures

About legal principles

1.

4.

5.

In general, the principles are fundament (ground) of each
system (set of interacting or interdependent component parts,
forming a complex whole).

The Law is a normative system of human behavior (also,
institutional/organizational).

Into the Law they are different legal systems, and into them,
different legal branches.

In each modern legal system the branch of Administrative Law and
Administrative Procedure uses almost the same principles.
“Domino effect” if one falls, everything is broken.

Article 4 Legality principle

—_

The conception of Legality (also, Lawfulness, Rule of Law, etc.)
Rule of Law in the Constitution of the Republic of Albania, Preamble
and Article 4.

The Treaty of Lisbon amending the Treaty on European Union and
the Treaty establishing the European Community and Rule of Law.
European Parliament Resolution of 15 January 2013 with
recommendations to the Commission on a Law of Administrative
Procedure of the European Union (2012/2024 (INL) - simply seeing
bellow as “EPR" and Principle of Lawfulness.

Article 5 Transparency principle

1.

Different names as: openness, good administration, good
governance, e-governance, public access to information, open
data, etc.

Joined Cases C-39/05 P and C-52/05 P, Kingdom of Sweden and
Maurizio Turco vs. Council of the European Union, Judgment of
the Court of the European Union, Luxemburg, (Grand Chamber),
1July 2008 - “doubts in the minds of citizens, not only as regards
the lawfulness of an isolated act, but also as regards the legitimacy
of the decision-making process as a whole.”

EPR and “Principle of Transparency” - It shall document the
administrative procedures and keep adequate records of incoming
and outgoing mail, documents received and the decisions and
measures taken.

Article 6 Information principle

1.

“Twinned" to the principle of transparency. The Transparency is an
obligation for the administration, whereas the Information is a right
and possibility of the citizens.

Regulation (EC) No 1049/2001 of the European Parliament and of
the Council of 30 May 2001 regarding public access to European
Parliament, Council and Commission documents - simply seeing
bellow as “R1049" - “right of access to documents of the institutions"”.

Article 7 Protection of state secret principle

1.

2.

Some information relates the secrets of the states, International and
European public order must be treated carefully.

R 1049 - Sensitive documents originating from the institutions or the
agencies established by them, from Member States, third countries or
International Organisations, classified as “TRES SECRET/TOP SECRET",
“SECRET" or “CONFIDENTIEL" in accordance with the rules of the
institution, which protect essential interests of the European Union
or of one or more of its Member States in the areas of notably public
security, defence and military matters.




Article 8 Protection of confidentiality principle

Directive 95/46/EC of the European Parliament and of the Council of
24 October 1995 on the protection of individuals with regard to the
processing of personal data and on the free movement of such data:
- collected for specified, explicit and legitimate purposes and
not further processed in a other way;
- adequate, relevant and not excessive in relation to the
purposes for which they are collected:;
- accurate; reasonable step must be taken to ensure that inaccurate or
incomplete data, are erased or rectified.

Article 9 Data protection principle

1. The public body shall have the duty to adopt measures on their
protection, safeguard, non-disclosure and confidentiality in three
dimensions: personal data, data related to commercial activity and
data related to professional activity.

2. The protection, safeguard, non-disclosure and confidentiality
duties, are applicable similarly to civil servants, during and after
their public work.

Article 10 Principle of providing active help

—_

The procedural duty of the public authorities.

2. The procedural condition “on the watch-out”.

3. Theessence of the principle is the ensuring that all parties and other
persons involved in the procedure are able to follow and protect
their lawful rights and interests in as much effective and simple way
possible, as well informing the parties on their rights and duties,
including all the information concerning the procedure and shall
warn them on the legal effects for their actions and omissions.

Article 11 Lawful exercise of discretion principle

1. "Administrative discretion” versus “Bound administration”.

2. Judgment of the Court of European Union (Grand Chamber)
of 19 May 2009, Commission of the European Communities v
Italian Republic, Case C-531/06.) - When assessing whether that
obligation has been complied with, account must be taken of the
fact that the health and life of humans rank foremost among the
assets and interests protected by the Treaty and that it is for the
Member States to determine the level of protection which they
wish to afford to public health and the way in which that level is to
be achieved. Since the level may vary from one Member State to
another, Member States must be allowed discretion.

Article 12 Proportionality principle

1. Article 6 from European Code of Good Administrative Behavior
(ECGAB), enacted by European Ombudsman and adopted by
European Parliament on 6 September 2001 - the official shall ensure
that the measures taken are proportional to the aim pursued, also
avoid restricting the rights of the citizens or imposing charges on
them, when they are not in a reasonable relation with the purpose,
as well respect the fair balance between the interests of private
persons and the general public interest.

1. EPR - it shall not impose administrative or economic burdens,
excessive to relation to the expected benefit.

Article 13 Fairness and impartiality principle

1. Two-in-one principle - impartiality and fairness. EuParlResol holds :
2.1. Impartiality:
- abstaining from any arbitrary action adversely
affecting persons, and from any preferential treatment on
any grounds.
- independence from any personal (including financial),
family or national interest or by political pressure.



- guarantee for fair balance between different types of
citizens' interests (business, consumers and other).
2.2. Fairness:
- climate of confidence and
- predictability in relations between individuals and
the administration.

Article 12 Proportionality principle

1.

Article 6 from European Code of Good Administrative Behavior
(ECGAB), enacted by European Ombudsman and adopted by
European Parliament on 6 September 2001 - the official shall ensure
that the measures taken are proportional to the aim pursued,
also avoid restricting the rights of the citizens or imposing charges
on them, when they are not in a reasonable relation with the
purpose, as well respect the fair balance between the interests
of private persons and the general public interest.

EPR - it shall not impose administrative or economic burdens,
excessive to relation to the expected benefit.

Article 13 Fairness and impartiality principle

1. Two-in-one principle - impartiality and fairness. EuParlResol holds:

2.1. Impartiality:

- abstaining from any arbitrary action adversely affecting
persons, and from any preferential treatment on any
grounds.

-independence from any personal (including financial),
family or national interest or by political pressure.

- guarantee for fair balance between different types \
of citizens' interests (business, consumers and other).

2.2. Fairness:

- climate of confidence and

- predictability in relations between individuals and
the administration.

Article 14 - Objectivity principle

1.

ECHR, Strasbourg, Case of Nuutinen v. Finland, Application
32842/96, Judgment, 26 June 2000 - “..relevant facts are
irretrievably lost in the past and are therefore not liable to
change. The choice of the applicable legal norm thus depends on
unchangeable past events... Such predetermination based on past
events ...is another cornerstone of the rule of law.”

This principle is named into the national legislations as “Objectivity
and Impartiality Principle” or “Independence and Impartiality
Principle” and interdepends with Fairness and Impartiality.

EPR - administration shall abstain from any arbitrary action.

Article 15 Liability principle

1.

Known usually as “Accountability principle” and manifested in
responsibility for the damage caused to private parties during the
official activity.

Article 13 from European Convention of Human Rights (ECHR)
decrees that everyone whose rights and freedoms as set forth in
this Convention are violated shall have an effective remedy before
a national authority notwithstanding that the violation has been
committed by persons acting in an official capacity.

Article 41- "Just satisfaction” enacts that if the Court finds that there
has been a violation of the Convention or the Protocols thereto, and
if the internal law of the High Contracting Party concerned allows
only partial reparation to be made, the Court shall, if necessary,
afford just satisfaction to the injured party.

Article 16 Decision-making principle

1.

The base of the official inception of the administration. In legislation
of Member states of EU this principle is known also as “Ex-Officio
Initiation” or “Ex officio principle”.

For instance, Code of Administrative (Bulgaria) in its Article 9 or
“Ex officio principle” provides that under the terms specified in the




law, the administrative authority shall be obligated to initiate, to
conductand to conclude the administrative proceeding, save where
the said authority is vested with a discretionary power to issue or
not to issue the act. The administrative authority shall collect all
evidence necessary even where the parties concerned have
not made such arequest. The court shall instruct the parties that
they do no adduce evidence of certain circumstances relevant to
adjudication in the case. The administrative authority and the
court shall cooperate procedurally with the parties for a legally
conforming and fair resolution of the issue which is the subject of
the proceeding, including a settlement.

Article 17 Equality and non-discrimination principle

3.

This principle has two dimensions - substantive (material)
and procedural. The first one - Constitution of the Republic of
Albania in its Article 18 declares that all are equal before the law.
Preamble of Treaty of Lisbon - “universal values...equality and
therule of law". Article 1from the Universal Declaration of Human
Rights by United Nations- “all human beings are born free and
equal in dignity and rights". Article 5 “Absence of discrimination”
from ECGAB - equality of treatment. EPR - “persons who are in a
similar situation shall be treated in the same manner.”

The second (procedural) dimension - Case of Krcmar and Others vs. The
Czech Republic, ECoHR, Judgment, 3 March 2000 - “The principle of
equality of arms, which is one of the elements of the broader concept
of a fair hearing, requires each party to be given a reasonable opportunity
to present its case under conditions that do not place it at a substantial
disadvantage vis-a-vis its opponent.

Article 18 De-bureaucratization and efficiency principle

ECGAB provides the principle “Respect for others”, when the civil
servants should:

- act respectfully to each other and to citizens,

- be polite,

- be helpful,

- be timely,

- be co-operative,

- make genuine efforts to understand what others are saying,
- express themselves clearly,

- use plain language.

Article 19 Principle of non-payment in the administrative
procedures

1.

As a rule, all administrative proceedings in an institution shall be
free of charge for each. The explanation for the private persons
(citizens and legal entities) that they have already paid the
existence and activity of governmental administrations trough their
taxes. The explanation for the public entities is that their budget is
the same budget as the budget of the institution, which leads the
proceedings in some case.

As a part of the social police of the State, if the parties are unable
to pay, they must be relieved from paying charges in concrete
case. The condition for such treatment is Decision of the Council of
Ministers, which will indicate the categories which are in conditions
of inability to pay the charges for the administrative proceedings.

Article 20 Language and translation in an administrative
procedure

1.

2.
3.

Art.14, Para 1 of the Constitution of the Republic of Albania: The
official language in the Republic of Albania is Albanian.

The idea of “plain/comprehensible/accessible language”.

Joint Practical Guide for persons involved in the drafting of
European Union legislation (adopted by the European Parliament,
the Council and the Commission, 22 December 1998). Even it
concerns legislative procedures, its provision are good examples
for the attitude for the public authorities to the citizens: simple
terms, simple concepts, everyday language. If a word has one
meaning in everyday or technical language but a different meaning



in legal language, the phrase must be formulated in such a way as
to avoid any ambiguity.

The conclusion must be - the language in the administrative
proceedings must be constitutional (administrative) one, daily and
with less legal jargon.

Article 21 Control principle

1.

Article 6, Para 1from European Convention of Human Rights - in the
determination of his civil rights and obligations or of any criminal
charge against him, everyone is entitled to a fair and public
hearing within a reasonable time by an independent and
impartial tribunal established by law.

The Recommendation 5 (on the review and correction of own
decisions) from the EPR - the possibility for the administration
to correct error at any time on its own initiative or following a
request.

Part Ill “Special features of each alternative means”, Section 1from
the Recommendation Rec (2001) 9 of the Committee of Ministers
of the Council of Europe to member states on alternatives to
litigation between administrative authorities and private parties-
internal reviews should be examined and decided by the
competent authorities.




Delegation of competencies/
Responsible unit

Document 1: guidelines to public bodies on
delegation of competences - By Mr Timothee Paris,
Pierre Calzat and Giancarlo DeFazio

TWINNING CONTRACT AL 121B OT O1
«Support to Albanian Civil Service Reform»

Guidelines to Ministries and public bodies
for the implementation of the delegations of competences

Preliminary

These guidelines are established to support Ministries and public
bodies in the practical implementation of the provisions of the Code of
administrative procedures regarding the delegation of competencies.

Articles 28 and 29 of the new Code of administrative procedure
(delegation of competencies), as well as article 43 of the same code
(responsible unit and responsible official), enable in principle, under
the respect of some conditions, any public organ and any Minister to
delegate competencies to other organs or subordinates organs.

Article 3 and 11 of the Law n° 90/2012 on the “organization and
functioning of the State Administration” which state that the State
administration shall be organized and function under the principles of
unity, hierarchy and deconcentration and that Ministers may delegate
their authority to political functionaries and top level civil servants to
carry out the functional tasks, are fully consistent with that principle.

In addition, you should also respect, the specific laws governing your
ministries when such laws exist.

Implementation field
Central State administration, de-concentrated bodies

The presented guidelines apply to the Central State administration,
as defined in the Law n° 90/2012, and to de-concentrated State
administration. Subordinated Institutions defined in article 6 of the
Law n° 90/2012 and their territorial branches, as well as prefects
are considered as organs of the Central State Administration or
deconcentrated administrations.

The autonomous agencies, defined in the Law n° 90/2012 section 4, may
also refer to These guidelines.

Definitions: “Delegation of competencies,” “substitution of
competencies” and distribution of competencies

Two different articles in the Code of administrative procedure refer to
procedures leading to the designation, by the responsible authority, of
another person to perform the competencies assigned to him/her.

. article 28, placed under a title named “Delegation ad substitution of
competencies” which states that “ 1. The competent public organs
may delegate their legal competencies to another public organ (...)"
Article 29 defines the procedure to perform such delegations.

. article 43, placed under a title named “General provisions on
the administrative proceedings”, which states that" 1. In an
administrative procedure, instituted according to the provisions
of Article 41 of this Code, the public organ shall act through the
responsible official designated in accordance with the rules of
this article (...) 3. (...) The responsible official shall conduct the
administrative procedure, and at the end propose in writing a final



decision, while the decision is adopted and signed by the person
assigned by law or sub-legal acts. (...) 4. In cases
provided by the law, the responsible official, after conducting the
administrative procedure decides on the matter by a final decision
andsignsiit (...).".

Based on the wording of those articles, on the titles of the chapters under
which they are placed, on the content of the articles placed before or after
them and on the principles contained in the Law on the organization and
functioning of the State administration, three different kinds of transfer
of competencies shall be identified.

1. Delegation of competences

Article 28 of the CAP enables public organs to delegate their
competences. The notion of “public organs” is to be understood as
covering both public bodies and persons executing a public authority
- ex the Minister. It means that under article 28, competencies may
be delegated either to subordinated agents/public institutions or to
another (non-subordinated) public institution. In other words, article
28 should concern delegations between public bodies and within
public bodies.

In this case, the repartition of competences is modified (the delegation of
competence can be compared to what is called “delegation of power” in
France for example): the competencies mentioned in the delegation are
fully transferred to other public organ or person, for the specific duration
mentioned in the delegation. The responsibility is transferred from the
delegating authority, who cannot exercise it any more, to the delegated
authority. For example, the Minister may delegate his/her competence
on human resources to the director of the department of resources.
Only the director may then exercise the competencies delegated such as
appoint public agents or sanction them.

Such delegations must be provided by law. If not, they are not permitted:
only the person designated by law or by-laws as the normal responsible

person to exercise the competencies shall be legally able to sign the
decisions and take the final decision. Note that this does not impair
the possibility for that person to distribute to other persons the whole
process of preparing the decision, including preparatory measures
(procedure, right to be heard...).

In addition, according to article 28 of the Code, the competences held by
laws or sub legal acts can be transferred to subordinated organs. Note
that only the powers conferred by laws - excluding by sub legal acts - can
be delegated to another public organ (non-subordinated one).

2. Substitution of competences

Substitution of competences refers to the case when a public organ
(public body or person executing a public authority) delegates to
another organ (usually a subordinated person) the possibility to sign
a decision in his/her name when he/she is not able to sign (temporary
absence for example). In that case, the delegating authority remains the
incumbent; he/she discharges himself/herself from certain task without
giving up his/her powers. The responsibility remains at his/her level. He/
she can exercise the signature at any time. The officer who receives the
delegated competence signs for the delegating authority who may exert
himself, despite the decision of delegation, the delegated competence.
Substitution of competences is sometimes named “delegation of
signature” in other countries.

A title of a chapter in the CAP does mention the notion of “substitution
of competences” but the CAP does not contain any provision on
“substitution of competences”.

Note that as a consequence, substitutions of competencies are
not explicitly prohibited. Indeed, such substitutions are in some
cases mentioned by specific laws. When they are put in place, they shall
respect the general principles concerning delegations/substitutions (be
precise, for a specific duration, be published...).




3. Distribution of competences

The notion of “distribution of competencies” is not explicitly mentioned
in the CAP, for it does not need specific legal provisions. It refers to the
possibility of the head of a service to distribute the responsibility for the
preparation of administrative actions (administrative acts or contacts for
example) to his/her subordinates. This power derives from the general
principles of hierarchy and deconcentration.

Distribution of competencies are always permitted and, in principle,
do not need a special act except in cases mentioned by the Cap or
specific laws. If a distribution of competencies are not accompanied
by a delegation or substitution of competence, the normal authority
mentioned by laws or sublegal acts shall be the only one legally able to
sign or take the final decision. But the whole preparation process may be
performed by subordinated agents/services.

Note that when the process gives birth to an administrative action in the
meaning of the CAP (administrative act, administrative contract or any
unilateral administration action having effect on subjective rights), article
43 of the CAPrequires that the responsible unit for the performance of the
competence shall be explicitly and officially mentioned. A formal act shall
therefore be taken. Article 43 also enables the head of the responsible
unit to distribute the exercise of the procedure to a subordinated agent.

Article 43 also enables the normal responsible person mentioned in laws
or by laws to delegate the power to sign the final decision to the person
responsible for the performance of the procedure. In that case, this is
a delegation of competencies as mentioned in article 28. All conditions
mentioned in articles 28 and 29 shall be respected.

Consequences for not respecting the provisions of the code:
If an administrative action (decision or contract) is signed by a

subordinated organ or another organ than the one mentioned above
(or by-laws as having the normal competencies without having a regular

delegation of signature or substitution), this will affects the competence
of the author of the decision.

The administrative act or contract shall therefore be regarded as unlawful
in the meaning of article 109 of the CAP. The action may therefore be
annulled by the appellate organ or the administrative judge.

Conditions for implementation of delegations
a) Specific law or not

Do not forget to pay a particular attention to specific laws concerning
ministries and public bodies, which lay provides limits and precisions
concerning the competences that can be delegated at each level.

The absence of specific laws or, in such laws, of specific provisions
concerning delegations of competencies, shall not hinder the
process of delegation provided that conditions stated by articles
28, 29 and, when applicable, 43 are respected.

In such situation, the principle provided in the Code of Administrative
procedure may be applied directly. Each Minister or head of public
organ shall define the field of the delegations taken, according with the
principles of the articles 22, 28 and 29 of the CAP.

b) Field of delegation

The decision to delegate competencies (or to substitute when authorized

by specific legislations) shall mention explicitly:

- The competencies that are delegated or tell what are the acts that can
beissued or applied by the delegated bodies,

- the financing of the delegated tasks,

- the institution assigned with the supervision,

- the criteria of termination and mechanisms for the performance of
delegated tasks in case of termination of delegation, the starting date
of exercising the delegated competencies.



Whatever your position in the State Administration, you're appointed to
exert duties defined in your mission. The procedure of delegation shall
be considered as a mean of administrative efficiency. You can delegate
only a part of your competences, defined by the laws and regulations
and, in any case, you should monitor the exercise of the competencies
delegated for in principle under the principle of hierarchy..

In order to allow a good implementation of the delegation of powers, as
delegating authority you will issue instructions that are binding for the
delegated bodies in connection with the execution of the delegated
competencies.

Where appropriate, in case of competencies that are to be delegated
repetitively, the delegating authority adopts an act of delegation for the
entire category of competencies instead of adopting the acts case by
case. The category should be defined with a sufficient precision.

Furthermore, the act of delegation shall provide a specific obligation of
the delegated authority to report periodically to the delegating authority
on the concrete exercise of the delegated competencies.

¢) Publication
It appeared that many delegations were not published.

But, considering the articles 98 and 99 of the CAP, the delegations must
be published in the Official Journal. This procedure is obligatory for the
de-concentrated bodies and local governments too, in the appropriated
local Official gazettes.

No act shall be taken by the receiving authority before the publication in
the Official journal or Gazette.

In addition to the obligation to publish the acts of delegation in the official
gazettes, and in order to strengthen the transparency and the efficiency
of the administrative activity, it could be envisaged to generalize the

publication of the acts of delegations on the institutional website of the
concerned administration.

d) Motivation and visas

With a view of harmonization, the decisions of delegations of
competences should be adopted in a written form and in similar terms.

They shall mention:

- Article 28, 29 and/or 43 of the CAP;

- the Laws or by Laws regulating the ministry,

- the exact names of the administrative bodies, of the
delegating authority, of the delegated authority. It may be
the name of the Institution in case of delegation of power;
it shall be the name of the civil servant in the case
of delegation of signature.

Referring to the article 22 of the Code, the delegation can be done only
if it is explicitly provided by the law and only if the law has specified the
organ or official to which the delegation is made. That is why you should
verify in the specific law organizing the administration of your ministry,
of your administration, to which body you can delegate competences -
when such law exists -.

In exercising powers obtained by delegation, the delegated body should
mention the delegating body and the legal source according to which the
act of delegation has been adopted, in accordance with the principle of
motivation of the administrative acts.

Except in case of emergency, you cannot decide delegation of
competences without relying on a precise legal or regulatory basis.

Respecting the provisions of the article 22 of the Code, and in order to
ensure a strict juridical safety in the acts you will take, it is necessary to
verify in the laws governing directly your ministry, in the laws containing
provisions concerning the organization of the administration of the
ministry or in the general laws defining the competence exerted by



the ministry in which frame and scope the delegations are provided. If
the laws don't contain such provisions, or evidently if a legal provision
prohibits delegation, such decision will be illegal. The imperative need
to authorization by law is repeated in the two articles 22, 29 and 43 of
the CAP.

However as it is said above in case of missing of specific law, you can
directly apply the principle of delegation.

For each delegate, the civility, name, surname, status and function under
which the delegation is given must appear.

e) Additional form

The Law n° 90/2012 on organization of the State Administration sets out
the principle of hierarchy. In accordance with this principle, a delegation
cannot be declined by the proposed delegated authority: that belongs
to the duty of the civil servants. However, in order to strengthen the full
knowledge of the responsibility, it could be envisaged to introduce an
acknowledgment of responsibility, by countersignature of the delegated
authority.

f) Revocation

If there is no provision in the Code concerning the revocation of the
decisions of delegation, we can however precise.

The delegation of power - i.e. a delegation in abstracto, a delegation
given to one administrative authority defined by the Law or Regulation
- has a permanent effect in the frame of a sustainable juridical frame -
permanence of Institutions, of the Law -. The delegation is consubstantial
to the function exerted by the delegated. The delegation may not be
withdrawn except to revoke his holder.

The delegation of signature is given to an identified, nominative authority.
For this reason, in this situation, the delegation may be terminated by the
delegating authority with the revocation of the act of delegation or with
the termination or performance of duties as well as with the abolishment
of the delegating body or delegated body.

g) Sub-delegation

The Law in force, notably the article 28 of the CAP, strictly prohibits
a subordinated body who receives from your part a delegation of
competence to sub delegate this one to a third authority.

Annex 1: 3 examples of delegation of competencies.

N.B: examples inspired from the French and Italian
administrations

Example 1: delegation of competencies at the ministerial level

Ministry of ............
(direction of .......ccceceuerreene. )
Decision of the DD/MM/YYYY ....cccovrinuenn concerning delegation of

signature

The Director (or other authority empowered .............c..........

Having regard to the Decree number ................ of the DD/M M/YYYY
concerning the internal organlzatlon of the central administration of the
ministry of ...

Having regard to the regulatlon concerning the internal organization of
the office in which the delegated is employee ...

Decide:
Article1
Delegation is given to Mr. X, for the purpose of exercising all

administrative actions, including signing administrative decisions and
contracts in the fields mentioned in article 2..........



Article 2

Delegation is given to Mrs. Y, to exercise the competencies of to
the Minister of ......here-mentioned...............: Collection titles and
documents relating to ...............

Article 3

This Decision will be published in the Official Journal of the Republic.
On DD/MM/YYYY
The minister of....

Example 2: delegation of signature at the level of prefect

DD/MM/YYYY
City

Decision of the DD/MM/YYYY....ccccovninenenn concerning delegation of
signature from the Prefect of... to Mr X

The Prefect of ............
Having regard to the Code of the Defense
Having regard to the Code of the Interior,
Having regard to the Code of labor,
Having regard to the Code of local governments,
Having regard to the law on internal security
Having regard to the Law on fire and rescue services
Having regard to the law...
Having regard to the Decree relative to the powers of the prefects
Having regard to the decrees relative to...
Having regard to the decree nominating MrY, prefect of
Having to the decree nominating Mr X as...

Decide :

Article1

Delegation is given to Mr. X, for the purpose of exercising all
administrations actions, including signing administrative decisions and
contracts, in matters of interest to the management and control of
police services.

Article2

Mr. X is notably authorized to sign all acts and decisions in the following
areas:

Maintenance of good order,

prohibition of demonstrations,

use of law enforcement

Management of personnel

Article 3
This decision will be published in the Collection of public acts of the
Department of ...

Mr X

The Prefect of...



Example 3: delegation of power to another public organ

DD/MM/YYYY
City

Decision of the DD/MM/YYYY......cccccerencne concerning delegation of
power from the Mayor of... to Mr X, Deputy Mayor of the city

Having regard to articles 28, 29 and 43 of the Code of administrative
procedures

Having regard to the law on local Government, especially articles XXX
Having regard to the law nr XXX, especially articles XXX enabling
mayors to delegate powers, including powers to perform administrative
actions, to deputy mayors...

Having regard to article XX of the municipal statute

Having regard to the result of the elections of XXX

Decide:
Article 1: The competencies to exercise administrative actions in the

fields of public works, traffic, mobility, parking and parking, is delegated
to Mrs XXX Deputy Mayor until DATE.



Document 2: Explanatory materials on article 43
of the Code of Administrative Procedures, by Ms
URSZULA KULISIEWICZ

I. Introduction

Both the Charter of Fundamental Rights of the European Union adopted
in December 2000, and the European Code of Good Administrative
Behavior (hereafter ECGAB) as one of the principles recognize the right
to a good administration. This implies that every citizen has the right
to have their case fairly considered by the body or institution it has
been brought to, in accordance with the law and without undue delay.
Although the European Union law does not regulate the organization of
Member States' public administrations, it is however observed nowadays
that the convergence phenomenon is bringing out common or similar
administrative solutions (Dr. Barbara Kowalczyk, “Europeanisation
of administration and European law", SPAP, 2015/2016). There is
subsequently no single or universal administrative procedure pattern.
That being said, a group of professors from different European
universities (ReNEUAL - Research Network on EU Administrative Law)
have created a template of the Code of Administrative Procedures
for EU administration, where a similar provision to art. 43 concerned
“Responsible official” can be found.

Il. General principles

The legal bases for administrative decisions arise from the general
substantive law. The responsibility of the public administration body lies
in the delivery of a decision, whenever this administration has arbitrarily
decided on the rights or obligations of the person on the basis of the
provisions of substantive law. The decision - to bear effects in all legal
action - must match the formal requirements of the institution rules. It
is subject upon release to the requirements of administrative law. The
principle of authority requires that the cases must be deferred to the
competent authority in accordance with the law.

The compulsory components of the decision are, among others, the

designation of the authority issuing the decision, and a signature
of a person authorized to represent the body (name and surname),
mentioning an indication of their position. In the case of a decision issued
by the collective body all its members must provide signatures. The form
of power of attorney is a proof and a guarantee for the verification of
the correct power of attorney to issue an administrative decision. The
delegation requires a written form including termination date, a scope of
delegation and a specified period of time. The most important principles
are continuity of administrative procedure and stability of public
instances. It means that although a person who fulfils duties in a certain
position could change, the organ itself remains the same, unchanged.

The European law suggests that general standards of this procedure, e.g.
art. 14 paragraph 2 of the ECGAB in the reply or acknowledgement of
receipt, shall state the name, position title and telephone number of the
official who is in charge of the case. The analyzed art. 43 of the Code of
Administrative Procedures is based on the abovementioned principle of
good administration and is a part of the chapter Il “General provisions on
the administrative proceeding”.

IIl. Article 43
Responsible unit and responsible official

1. In an administrative procedure, launched according to the
provisions of Article 41 of this Code (ex-officio or based on a
request), the public organ shall act through the responsible official
designated in accordance with the rules of this article.

2. Except in case of contrary legal or sublegal disposition, the head
of the public organ shall preliminarily designate a responsible unit
for each type of administrative procedure under the competence
of the organ, in accordance with the internal rules regarding its
activity. This decision shall be made public by any suitable means.

3. The head of the responsible unit shall assume himself/herself or
assign by a written act the responsible official for the conduct of the
administrative procedure. The responsible official shall conduct the
administrative procedure, and at the end propose in writing a final




decision, while the decision is adopted and signed by the person
assigned by law or sub-legal acts. If the decision is different from
the proposed one, the reasons should be made expressly clear.

4.  In cases provided by law, the responsible official, after conducting
the administrative procedure rules final decision and signs it,
except for cases where law has provided otherwise.

5. The collegial body may assign one of its members to perform
the administrative procedural actions. In that case, the assigned
member shall inform the body on the results of the administrative
procedure. The body shall take decision upon this result.

IV. Interpretation of art. 43

The general obligation for the public authority is for every public body
to act through identified employees from designated units in case of
the instituting of the administrative proceedings. This means that each
public body should appoint a responsible official to deal with each case.
It can be a head of the responsible unit or another employee assigned by
a written document. This employee conducts the procedure according
to all legal dispositions and keeps all the records that are related. Such
a delegation enables the managing of procedure and proposing the
final decision, which can be adopted and signed by another authorized
person. In some cases (provided by the law) the responsible official can
decide and sign a final decision.

Firstly, the responsible unit is designated to cases that are relevant to
it under the competence of each public body. The nomination has to
be publicly disclosed by special legislation or designated by the public
authority in compliance with its competence (the internal rules on its
activity), e.g. in its by-laws published in journal of laws or on the official
website of the institution. The main idea is that the assignment of the
responsible unit should be done in advance, before the administrative
cases' processing. This can be a department, a sector, a specialized office
of the authority. This obligation guarantees stability in the allocation
of competences and counteracts, in contrast with a case-by-case
assessment. Each citizen is entitled to be made aware as soon as possible
of the unit responsible their case.

The next step is the appointment of the responsible official in charge
of leading the administrative procedure. This official can be the head of
unit or another employee assigned by a written act. This means that the
head of unit is required to decide whether to keep the competence of
the responsible official on his hold or to delegate it to a namely chosen
subordinate employee.

This disposition makes the management process easier and allows to
involve all officials to deal with the administrative cases. This delegation
should be done in a written form separately for every case, also as
a handwritten note on the cover page of an initiating document. It
protects the separation of functions and ensures the consistency and
predictability of the administrative procedure.

The main task of the responsible official - according to article 43
paragraph 3 - is the conducting the administrative procedure and
proposing in writing a final decision. The decision could be adopted and
signed by another person assigned by law or sub-legal acts. This means
that the responsible official is responsible only for these phases of the
administrative procedure which leads to the final decision but he/she is
not competent to take the decision. This provision clearly separates two
roles in the decision-making process. The authorised person (authorised
by the primary or secondary legislation) should take the final decision
after obtaining a written proposal of the responsible official, but he/she
is not bounded by this draft. If the decision is different from the proposed
one, the authorised person should explain the reasons. Art. 43 constitutes
also the other type of the responsible official who is responsible for
the entire administrative procedure including the adoption of the final
decision, but only in cases provided by the law (paragraph 4).

In the case of the collegial administrative body the whole body should
take decision upon the case. This is a joint decision and rules of the
majority voting system should be applied e.g. one member of the
collegial body is against the verdict while the majority of members are
for the verdict and the decision is taken, this member should have a right
to prepare a divergent opinion. Such an approach is important in the



light of the responsibility for administrative decisions. The law permits
for one of the members of collegial body may be assigned to perform
the administrative procedural actions. In that case, the assigned member
should inform the collegial body on the results of the administrative
procedure, but the decision is signed by all members.

Preparation of administrative acts

Document 1: rights of the citizens in administrative
proceeding (Basic/Advanced) by Mr Mladen
Mladenov

Article 45 Right of the parties to inspect the files - 1

1. The right for inspection of the documents of the file of such
procedure and getting a copy of them is a basic procedural
right for all participants in each formal legal process, including in
administrative proceedings.

2. The public organ ensure in its working premises conditions for
storage of data, conditions for inspecting and obtaining copies of
the documents. This is its obligation by law and by the common
sense, as well.

3. In the century of Internet, the public authority must ensure the
party the necessary technical means for electronically access,
to inspect the file of the case. The public body may make the
electronic documents accessible via internet, if that does not
affect the security of the data protected under the law. All over the
modern world it is an obdurate legal debate of the priority of access
to file over security of the data protected, and vice versa.

4.  Only for copies, not for the originals, it is possible to initiate a fee
which is determined by decision of the public body. There is a
functional linkage here - at any case shall not exceed the cost of
their reproduction. That means the fee must be from the sort of the
so-called “proportional fees".

Article 45 Right of the parties to inspect the files - 1l

One juxtaposition -

in the Code of Administrative Procedure in Poland,

the corresponding rule says, that at each stage of the
proceedings a public administration body shall allow parties to view
the file and to make notes or copies thereof. A party may demand that
any notes or copies made of the case file be authenticated, if doing so is
justified by the interests of the party (73/1,2).

Article 45 Right of the parties to inspect the files - 11l

And vice versa,

in the Administrative Procedure Act in Germany, the rule

provides that \

the authority shall allow participants to inspect the documents
connected with the proceedings where knowledge of their contents
is necessary in order to assert or defend their legal interests (29/1).
However, the authority shall not be obliged to allow the inspection of
documents where this would interfere with the orderly performance of
the authority’s tasks, where knowledge of the contents of the documents
would be to the disadvantage of the country as a whole or of one of the
Lander, or where proceedings must be kept secret by law or by their
very nature, i.e. in the rightful interests of participants or of third parties
(29/2). Moreover: Inspection of documents shall take place in the offices
of the record-keeping authority. In individual cases, documents may also
be inspected at the offices of another authority or of the diplomatic or
consular representatives of the Federal Republic of Germany abroad. The
authority keeping the records may make further exceptions (29/3).



Article 46
Limitation of the parties’ right to inspect the file

Only the special legislation might limit the right of the party provided above in
the new Albanian CAP.

Article 47 Right to submit opinions and explanations

1

In each phase of the administrative proceedings, all participants in it have
the possibility to be procedurally active with opinions, explanations,
proposals or any other legal activities. There is no limitation in such activity,
if it is aimed to lawful and proper resolution of the case.

For example and juxtaposition, the Administrative Procedure Act
in Germany enacts, that In formal administrative proceedings the
participants shall be afforded the opportunity of making a statement
before adecisionis taken. Participants shall be afforded an opportunity
of attending hearings of witnesses and experts and inspecting the locality
concerned and of asking pertinent questions. They shall be furnished with
a copy of any opinion existing in written or electronic form (66/1,2).

Article 48 Evaluation duty

—_

Thisis “an assessment obligation” for the public body.

The public organ cannot neglects comments, opinions and
explanations of the parties presented during the proceedings. The
obligation to assess all of them in written form the relevant comments
might be realize in attendant legal act, but normally - in the final
administrative act as a part of its argumentation.

To talk in similitude with the Administrative Procedure Code in
Bulgaria, there is a provision, which categorically demand, that the
individual administrative act shall be issued, after clarifying the facts
and the circumstances which are significant for the case, and after
considering the explanations and the objections of the interested
citizens and organizations, if such ones are given, respectively made
(35).

Document 2: participation of citizens in
administrative procedures, by Mr Yves DOUTRIAUX

Activity 1.2.5 Conference on the Implementation of the Code of
Administrative Procedures

Principle of Participation art 33-44

OSCE: The right to participate in the conduct of public affairs has been
recognized globally and in domestic settings, and regional standards and
models have been developed to support public participation, including
that of associations, in decision-making processes. Reaffirming the vital
role that associations, NGOs, groups and individuals play in promoting
democracy, human rights and the rule of law, as set out in a number of
OSCE commitments, OSCE participating States have committed totheaim
of “strengthening modalities for contact and exchanges of views between
NGOs and relevant national authorities and governmental institutions”
(Moscow 1991, para. 4311). To that end, OSCE participating States should
ensure that appropriate mechanisms and procedures are in place for the
participation of individuals and associations, as representatives of civil
society, in public affairs providing for regular, on-going, institutionalized
and open dialogue to facilitate their effective participation (Vienna 15-16
April 2015).

Aarhus Convention: In the field of sustainable development and
environment (art 8 of Aarhus Convention, June 25,1998):

Each Party shall strive to promote effective public participation at
an appropriate stage, and while options are still available, during the
preparation by public authorities of executive regulations and other
generally applicable legally binding rules that may have a significant effect
on the environment. To this end, the following steps should be taken:
(@) Time-frames sufficient for effective participation should be fixed:;/
(b) Draft rules should be published or otherwise made publicly available;
and/(c) The public should be given the opportunity to comment, directly
or through representative consultative bodies. The result of the public
participation shall be taken into account as much as possible.



Right to good administration (Article 41 EU charter on fundamental rights
(to be respected by member states when they are implementing EU laws
and regulations):

1. Every person has the right to have his or her affairs handled
impartially, fairly and within a reasonable time by the institutions,
bodies, offices and agencies of the Union.

2. This right includes:

a. the right of every person to be heard, before any individual
measure which would affect him or her adversely is taken;
b. the right of every person to have access to his or her
file, while respecting the legitimate interests of
confidentiality and of professional and business secrecy;
c. the obligation of the administration to give reasons for
its decisions.

3. Every person has the right to have the Union make good any damage
caused by its institutions or by its servants in the performance of
their duties, in accordance with the general principles common
to the laws of the Member States (...).

EUCJ: Transparence and participation are principles to be respected
by European institutions under the control of the EU Court of justice
(C-92/09 9 Nov. 2010). According to the Court “the principle of
transparency, stated in Articles 1 TEU and 10 TEU and in Article 15 TFEU,
enables citizens to participate more closely in the decision-making
process and guarantees that the administration enjoys greater legitimacy
and is more effective and more accountable to the citizen in a democratic
system).

Party to the administrative procedure (art 33)

. Any personal person or legal entity asking for an individual
(building permit) or a sub-legal act (annulment or modification
to a city planning or an infrastructure project), against whom
an administrative procedure (administrative sanction, repeal of
a former autorisation, contract suspension, residence permit
withdrawal...) has started or to whom a decision is intended to be

addressed.

. Holders of collective interests can be a party: according to French
law, advisory committee representing consumer interests or a
patrimonial protection public architect have to be consulted by
the competent public organ before taking a decree on consumer
protection or an individual building permit. Collective interests can
be represented by a pro-environment NGO, a labor trade union
(when a civil servant statute is at stake), professional order (when
regulated profession activities are concerned...)

. Other persons whose interests might be affected: before delivering
special building permit (ex windmill), a public inquiry open to all
interested parties should be organized.

Capacity to act (art 34), representation

. An advisory committee, a ministry which is not a legal entity cannot
be qualified as a party but can/ or shall -if it is required by law/ sub-
legal act- be consulted in the administrative procedure.

. Legal entity parties should be represented by legal representative;
minor child by their parents, mentally ill persons by their legal
representative.

. Art 36 states that in some case, the public organ may appoint a
temporary representative or a party representative (conflict of
interests, unknown party, no Albanian residency?)

. Joint representative (art 37- it could be a kind of «collective action»
in an administrative procedure?), appointed representative (art 38-
such as an advocate, a counsel, a public employee representative),
assistant (art 39)

Initiation of the administrative procedure (art 41)

. Initiation: ex officio or upon request submission (request for a
building permit, a driving license, a visa, a residency permit, for the
adoption/repeal of a sub-legal norm...).

. If it is an ex officio initiation, it is at the discretion of the public
organ: deportation of an illegal worker, public hearing for a public




infrastructure project; if there is no project there is no need of a
public hearing; (France) according to the law if it is a small project
a public hearing is not an obligation but only a possibility. But in
many case an ex officio administrative procedure is compulsory.
Ex, for certain infrastructure/projects (France above 300M euros
an independent administrative authority shall organize a public
debate); or (France) a prefect shall notify a company to stop its
operations as environment or public health are threatened, a
medical professional order shall suspend a doctor activity as he is
mentally ill; a mayor shall order reparations in a private house if it
threatens public safety in the street. If these public organs would
not act their responsibility could be engaged in case of damages.

Responsible unit/official (art 43)

According to competence rules (art 22-29), a responsible official
is designated by the competent public organ head for driving an
administrative procedure and for signing the final decision; this
appointment is made public by appropriate means (France: in an
official journal in principle).

According to §3 a proposed decision that could be different from
the definitive decision could be communicated to parties (y).

§5: case of a collegial body (for example a city council, a collegial
sanction committee) could delegate to one of its members the
administrative procedure.

Document 3: Execution of administrative acts
(Advanced), by Mr Mladen Mladenov

Communications with parties (art 42)

. When a public organ is initiating an administrative procedure it
shall notify all parties in writing or by a meeting with the following
data: address of the public organ, its competence, purpose of
the administrative procedure, parties, right to inspect the file
(information held by public organs-for the public being fully
informed on the project in question and its consequences with the
same information than the public organ, grievance against a person
when a sanction is considered), right of the party to be heard and
its time limit (orally possibly with a counselor in writing- France:
compulsory in case of sanction or when an act that could cause
grievance- repeal of a previous authorization, freedom limitation-
is considered), timing of the starting of the procedure and, if
appropriate, its end with a final decision (reasonable time).

. Exceptions: state secret (France: an independent authority ,upon
party request could monitor if it is a real legal secret), state of
emergency (France: domiciliary inspection by surprise without
prior notice)

Article 164 Executable act -1

The obligatory legal condition (condition sine qua non) for the execution
is entering into force of the administrative act. Without that there is no
valid decision of the public body, because of some legal impediments.
The most know among them is the possibility for appeal the act (time
limit for decision to appeal or not).
Each legislator expects the voluntary execution (more - down below in
the text). The reasons for this expectation are different, but the leading
ones are:
- Execution, based on understood accepting of the
administrative act;
- Speed execution;
- Low-cost execution;
- More qualitative execution;
- Preservation of respect and “friendly relations” with
the public body.



Article 164 Executable act - I

There are some legal hypotheses for acquisition from the administrative
act of the quality “executable”, and they are the following:

- Expiration of the deadline for administrative appeal, without
of realized appeal;

- After the notification, if the administrative appeal is not
allowed;

- After notification, in case if the administrative appeal has no
suspension effect (the administrative act aims to collect
taxes, taxation and other budgetary revenues or the
administrative act relates to police measures);

- After the notification of the decision to abolish the
suspension effect of the appeal (when the public organ
which reviews the appeal considers that the immediate
application is in the interest of the public interests
commonly);

- After notification of the decision resolving the appeal,
with rejection or not-acceptance of the appeal.

Normally, each decision for amendments of the appealed act will become
executable only and solely after the notification to the interested parties
in every case.

Article 165 Principles of forceful execution

1. The Execution Process in a part from the general Administrative
Process. In such a way, all general principles of CAP are fully
applicable here, as well.

2. The principle, which is specific for the Executive Process is “way
and means of executions, caused minimum possible damage to
the rights and legal interest of the subject of execution”. This
is a particular manifestation of the Principle of Proportionality
(Proportionality principle) in the Execution Process.

3. The judgment of the public body here is from crucial importance.
The administration must look at all possible way and means
of execution and chose among them this one, which is most

convenient for the subject of execution. Obligatory, the dimensions
of time, belongings and money must be judged by the public
authority, before starting to execute in the forcible manner the
administrative act.

Article 166 Acts that cannot be executed

There are such situations, when the executable administrative act shall
not be executed.

The first one is when the effects if the administrative act have been
suspended (for example - Financial Amnesty or Financial Remission are
applicable).

The second one is when the appeal with suspension effect has been
submitted against executable administrative act (for example -
extraordinary means of appeal or new legislation, which provides that).
The third one is, when the sinking legal prescription is applicable - when
5 (five) years have lapsed from the date the act became executable. The
explanation is that the execution cannot be “a Sword of Damocles” over
the debtor.

Article 167 Competent organ for forceful execution -1

Into the Executive Process the question about the competence of the
organ is put again. The normal legislative logic shows that it should
be the public body which has issued the initial act. In such a way from
the beginning till the end of all possible phases of the proceedings, the
leading role will be of the same public institution.

The same procedural formula is applicable even if the
administrative act has been changed or substituted by the superior body,
due to the administrative appeal or by the court.

Article 167 Competent organ for forceful execution - 11
As a comparison, this procedural legal matter in Bulgaria is very

complicated. The local Administrative Procedure Code provides, that
the executive proceedings under this Code shall be handled regardless




of the pending executive proceedings under the Civil Procedure Code
and under the Tax-Insurance Procedure Code against the same debtor
(270). Moreover, body of the execution shall be: for an execution against
citizens and organizations - the administrative body, who has issued or
has been obliged to issue the administrative act, unless another body has
been determined by the executive ground or by the law; for an execution
against an administrative body - the court executor, in which region is the
place of execution of the obligation (271/1). This legal matter is described
in full in Chapter XI “The Executor”, by MLADENQV, Mladen, “Descriptive
Jurisprudence” (in Bulgarian), first edition, Publisher “Nova Zvezda",
www.novazvezda.com, 1SBN 978-619-198-008-6, Sofia, 2015, XV-374.

Article 168 Subject of forceful execution - |

1. The debtor in the administrative legal relation will be the subject
of the forceful execution. This is the result from already fixed
obligation into the administrative legal relation. In case of extinction
of the debtor from the legal world, his legal heirs, if the obligation
does not have a strictly personal character (intuitu personae).

2. The last model should be in examined through the prism of the
Theory of Obligation.

3. The pure example of the obligation of a strictly personal character
is from the sort of facere (to do something). Because the debtor
was chosen with him/her personal qualities, not anybody more can
do the same.

Article 168 Subject of forceful execution - 1l

1. Incase of obligation dare (to give something), the heirs are able to
do this.

2. Inthe situation of non facere (not to do something), the heirs also
are able to observe this obligation of refraining from action.

3. When the obligation is from the kind of pati (to bear something,
endure, have patience), the heirs can endure all legal actions from
the other participants in the administrative proceedings, but only
can accept the results from this situation. This is general behaviour,

in the case of “non facere" the due procedural behaviour is only for
the concrete legal action, for example - not toimpede the collection
of evidences from the other interested parties.

Article 169 Notification on the voluntary execution - 1

1. Thelegalinstitution of the “Notification on the voluntary execution”
("warning") is core of the Execution Process. It embodies the
expectation for voluntary execution. But, it is also personification
of Principle of consciences, which is the common principle in the
life and the Law.

2. Thereis some requirements here.

- Firstly, very clearly to explain to the subject of execution that he/she/it
must (and can) voluntary execute the obligation under the administrative
act. The very good practice here will be if the administration facilitates the
subject with the proposals of possible approaches for such instruments
of execution.

- Secondly, in the warning it must be clearly indicated reasonable time

limit for the execution.

Article 169 Notification on the voluntary execution- 1l

1. And finally, the notification for the voluntary execution shall be
made in writing and formally notified to the subject of execution.
These are only formal rules for the warning. There are only for the
proof point of view, the real notification operates the substantive
effect of the voluntary execution (if it exists in each case).

2. The lack of send a warning will be an argument to appeal the
entire proceedings of execution, because the non-observance
of the provision from the administration is serious administrative
procedural malpractice.

Article 170 Content of the voluntary notification



Clear specification of the legal ground of execution should be given here.
Thatis why

a) an abbreviation of the administrative act that will be executed. The
other requirement from formal point of view is an information on the
manner of execution and other data necessary for the execution to be
told, as well. Very important is to make a record of warning to the subject
of execution that in case of failure to perform the voluntary execution,
within a time limit specified in the notice, a forceful execution shall
commence. This last one will play stimulating role for the subject to go
to voluntary execution.

Article 171 Time of forceful execution

1. There is “forbidden calendar” forceful execution - during on
public or official holidays. This is emanation of the Proportionality
principle in the Execution Process.

2. The same legal manifestation is the prohibition for forceful
execution between 19:00 - 7:00 hours - “forbidden daily piece”.

3. However, there are exceptions here - only in urgency cases the
forceful execution is admissible even the time frame above. But
in such a case the reasoned written order of the body which is
competent for the execution must exist. In it provided reasons for
eventual effect of public interest as a result of non-execution must
be clearly exposed.

Article172 Notification on forceful execution

1. If the obligation is not implemented voluntarily, the competent
public organ shall inform the subject of execution on the forceful
the execution. The only one exception is immediate execution
under Article 179 - in case of urgent cases and lack of the subject
of the execution.

2. Again, the notification on the voluntary execution shall be made
in writing and shall be formally notified to the subject of execution
and shall constitute an administrative act.

3. “"Assembling result with the administrative act” - In case the
submission of an appeal has no suspension effect under the special
law, or if it is obvious already during the administrative procedure
it is clear that the party does not voluntarily fulfil the obligation,
the notification shall itself be part of the administrative act which
is executed.

Article 173 Content of the notice on forceful execution

1. Similarly as to the voluntary execution, the warning on the forceful
execution should contain an abbreviation of the administrative
act that will be executed; the date and time planned for the
performance of the execution; and information on the manner of
execution and other data necessary for the execution.

2. In cases where the forceful execution is made in accordance with
the Article 176 of CAP (Execution of non-financial obligations
through third persons), the notification shall, if possible, contain
also the amount of the execution costs.

Article 174 Forceful execution of pecuniary obligations

One good legislative approach is applied here - reference to the
provisions of the law governing the tax procedures. This is reasonable,
because the tax procedure law arranges the proceedings in the public
sphere with pecuniary content.

Article 175 Execution of non-pecuniary obligations

As for non-pecuniary obligations, they are beyond payment in cash. Here
they are three types of such obligations, related to:
- performance of an action;
- permission for the performance of an action;
- prohibition of performance of an action.
The applicable rules are in Articles 176 to 178.

Article 176 Execution of non-financial obligations through third




persons-1

1.

There is a procedural duty to the public body to assist third person
to fulfil the non-financial obligations. The verb “may” here should
be understand as “must”, because the public organ is the leading
of the whole process and it is reasonable to assist the third person,
instead of proceeding alone.

There are two condition of this behavior. The first one is - the non-
financial obligation to be an action of such a nature that can be
fulfilled by a third person.

Article 176 Execution of non-financial obligations through third
persons -l

3.

The second condition for assisting the third person - the subject of
execution has failed to fulfil or has only partially fulfilled the non-
financial obligation.

One very judicious legislative approach exists here - the fulfilment
of the obligation by the third person shall be made on the expenses
of the subject of execution. The reason is that no one is in debt for
the executions of debtor's obligations.

A technical consequence for the situation above - the public body
competent for the execution shall calculate the expenses and order
the subject of execution to deposit an advance amount necessary
to cover them. Here applicable are the rules on the execution of
financial obligations, as well.

Article 177 Duty to cooperate

1.

In case of non-execution with different reasons, the State Police
shall assist the public body for the execution of non-financial
obligations. From this duty for cooperation are excluded all the rest
armed organizations, according to the clear formulated provision
above.

The cooperation may take different forms, but the expected one
from the legislator is - State Police to guarantee the safety of the

officials of the competent for forceful public body in fulfilment of
their legal duties.

Article 178 Execution of interim decisions

Even before the act becomes executable, the interim decisions
might be executed with accordance of the rules for non-financial
obligations in the CAP.

The procedural duty exist here - the warning on the execution in the
case provided in paragraph 1 of this Article shall be part of the act
ordering that the respective measure it taken.

Following the nature of the interim decisions (to secure the
proceeding), the Albanian legislator decided that the obligations
under the interim decision shall be executed within 3 days from the
issuance of the act. If in these 3 days it isn't done the aimed result
of the administrative act is under the risk.

Article 179 Immediate execution - |

The legal institution of “Preliminary Execution” is named by the
Albanian legislator as “Immediate Execution” and alludes to case of
execution even without issuing an administrative act beforehand.
There are three strict legal condition for such a manner of
proceedings.

The first one is when serious rights and legal interests are
endangered - public order and security or to people’s health, life, or
property. That is why it is necessary to adopt an urgent measure to
insure them or to avoid immediate threats or risks to them.

The second one is when due to extreme urgency to adopt the
measure, an administrative act ordering the fulfilment of a non-
financial obligation cannot be issued in due time. This case is a
procedural possibility to the administrative body to act is such a
sequence, which is more proper for the proceeding itself.



Article 179 Immediate execution - 1l

1. The third one is after careless debtor (subject of execution) - the
party, or the representative to whom the act ordering the fulfilment
of a non-financial obligation, is to be addressed, cannot be found.
When the party is missing, its procedural breach is transformed to
administrative body's procedural possibility.

2. The party affected by the execution of the urgent measure can
lodge a request for issuing of written act, which confirms the
performed action. This is, because it is legally intolerable in the
public sphere to exist an action, without its founding administrative
act. The obligation of the public body after such a request is within
8 (eight) days from the day of submission of the request.

A deadline exists here as well - at any case, the request of the party may

not be submitted later than 60 (sixty) days from the date of the execution.

If after this time limit it is no request, the subject accepts silently the

execution action; if it is - this request is procedurally inadmissible.

Article 180 Suspension of execution - 1

There are two possible procedural ways for suspension of the forceful
execution - ex officio or upon request of the subjects of execution. The
Albanian legislator very strictly numerous clausus examined all cases.

1. Firstly, whenitis proved that there is a risk of causing a serious and
irreplaceable damage to the subject of execution and suspension in
such case does not affect the public interest. The proofs here must
be real, not assertions.

2. Secondly, the competent court for administrative matters has
decided to suspend the implementation of the act, under the
provisions on administrative dispute resolution. ADR substitutes
the formal administrative proceeding as a whole, that is why in such
a case the suspension is a essential one.

3. Thirdly, the execution has been already or is being performed
against a subject that was not subject to an obligation. The option
is in contradiction with the aim of execution, because it is done to
the wrong subject.

Article 180 Suspension of execution - Il

1. Fourthly, if the special legal provision of prohibition of execution
exists (i.e. - forceful execution against the State).

2. Finally, in other cases, provided by law - this provision is created in
connection with the future legislation (lege ferenda).

3. After the suspension the actions of execution are unlawful. For
thesereason, all actions carried out up to the moment of suspension
of forceful execution shall be cancelled.

4.  Because of the requirement of Legal Security, in all cases, the public
body shall reason its decision to suspend the forceful execution.
The factual and legal arguments are necessary in the whole work of
the administrative body.

Article 181 Termination of execution

The end of entire proceedings for execution may follow different
condition.

The first one is when the subject of execution has fulfilled the
obligation and in such a way there is no obligation.

The second one is when the administrative act that serves as
ground for the execution has been abrogated or revoked. This means
that there is no legal ground to be execute.

And finally, the Albanian legislator decided that the
termination of execution shall exist when other cases as provided for by
the law. Obviously, lege ferenda is pointed here by legislator.

Article 182 Postponement of the execution

Such a “time digression” of the execution with time frame in future
period should be limit in some cases. \

The first one is when the public body has decided for its
postponement for a specific time limit. This decision must be reasoned
with serious diligence.

The second case is when another act, substitutes the act
which is being executed. Obviously, the legislator has in mind to escape




from the collision between two administrative acts and only on one be
executed.

Article 183 Consequences of the execution of a repealed or
annulled act

1. Reinstatement to the previous state or the state ensuing from
the new act is possible situation, when the voluntary or forceful
execution is made, and the underlying administrative act has later
been repealed or annulled. The legal condition of that is request
from the subject of execution. Hence, the reinstatement depends
from the legal action of the subject and it is not possible ex officio.

2. The competent organ for review of a request is the same as this
one, which leads the whole executive process, i.e. - the request
shall be considered by the public body which is competent for
the execution. Contrariwise will be a complication of the process,
which is needless from the legislative point of view.

Article 184 Appeal against actions of execution - 1

From the very beginning of the Executive Process, the subject of
execution has right of defence. That is why such an appeal can be brought
against the warning for execution. The direct laying of it is to the superior
body of the competent body for the execution.

There is a deadline here - within 5 (five) days from the
submission of the appeal, the superior body must review the appeal.

Also, the limits are decreed from the legislator - the appeal
may only concern the chosen method of execution, which means that
this is not a way to attack the administrative act itself.

Other important thing here is that the appeal has not any
suspension effect.

Article 184 Appeal against actions of execution - I

When the actions performed for the forceful execution exceeded the
mandatory part of the act that is executed, the party has an arguments
for appeal.

Of course, when these actions come against the provisions of
CAP, it is the same situation from the rationale point of view.

Again, the submission of the appeal shall not have any
suspension effect. The superior public body is obliged to examine the
submitted to it appeal within 5 (five) days from the date of its submission.
This is another deadline, different from this above.

Article 184 Appeal against actions of execution - 11l

There are rules for exceptional cases here - if the continuation of the
execution could represent a threat to the health, life or property, the
party has “an exceptional procedural right".

Even in the same Article 184, Para 3 there is a mention
of “address”, not for “appeal”, “request” or “demand”. This is not
accidentally. This “address” can be lodged before the competent court
for administrative matters, but in such cases the court decides as a
“quasi-superior administrative body".

This is so, because the court shall decide on base of
expedience mostly, not on base of lawfulness of the execution itself.

Article 184 Appeal against actions of execution - IV

Although in Para 3 from 184 of CAP there is not explicit deadline, on the
base of analogia legis the court must decide within 5 days.

The judicial decision will be from the sort of “temporary
protective measures”, because the new state of affairs might chance this
decision later.



Time limits

Document 1: dealing with time (Basic/Advanced)
by Mr Stephane Dewailly

General purpose :

ACQUIRE THEORETICAL AND PRACTICAL SKILLS ENABLING THE
TRAINEES TO ORGANIZE THEMSELVES AND THEIR INSTITUTIONS
TO DEAL WITH TIME LIMITS.

We will examine three legal aspects:

- Time limits in every public matters;

- Silent consent;

- Annulment and repeal of the administrative acts.

I - Time limits: Article 53 CAP

Overall: the actions of the public authorities must be consecutive
and predictable, including in time limits aspect. The legal persons
should be able to plan their activities in time frame and the
government has to respect this planning.

Maybe the accurate and fair legislative approach should refer
only to legal grounds (and not sub-legal) of time limits, because
the administration has an aptitude to create rules in its own favor
predominantly (article 53 CAP).

Following Art.6, Para 1from European Convention of Human Rights,
the new Albanian CAP in its Art.53, Para 2 confirm the standard of
“reasonable time” in the following way : unless otherwise provided
by this Code, if the laws or sub-legal acts do not provide for a
specific time limit for conducting a procedural action, the public
body conducting the procedure, shall, by means of a special
decision, set a reasonable time limit, according to the specific case
and in line with the principle of lawful exercise of discretion.

A - Time limits by law or sub legal acts

1.

After that there are special rule for the extension of this time limits,
i.e. the procedural time limit specified by law or sub-legal acts may
be extended only if this is explicitly provided in the law or sub-
legal acts, whereas the time-limit set by the public body may be
extended upon justified request of the interested party submitted
prior to expiry of the time limit.

EXAMPLE : As a juxtaposition, the Administrative Procedure Code
in Bulgaria is enormously detailed in this legal matter. It provides,
that the administrative act shall be issued within 14 days period
after the date of the beginning of the proceedings.

B - Time limits - extension

The information available on paper to the other authority shall be
provided within three days from the request thereof, provided that the
deadline for ruling commences the date of receipt of the information.
Official notifications within the meaning of the Electronic Government
Act shall be made without delay.

C - Time limits - Reinstatement - Article 54

1.

1. As a paronomasia, there is “time limits for asking reinstatement
of time limits”, obviously on base on Para 3, Art.54 - the request
for reinstatement of the time limit shall be made within 15 (fifteen)
days from the day when the obstacles are eliminated, but not later
than 1(one) year from the date of the expiry of the lost time limit.
The procedural action regarding which the party has lost the time
limit for reasonable causes should be performed within the same
time limits.

2. In case of “Act of the Lord" (vis major) - the 1year deadline
provided by paragraph 3 of this article shall not be applicable in
case of force majeure, says the last Para 4 from Article 54 of CAP.

D - Time limits - reinstatement - effects - Article 55

1.

The request for reinstatement of the time limit shall be presented
to and examined by the competent public body conducting the
administrative proceeding, or the competent body deciding on




the legal remedies, or the body that continues with the execution
in accordance with the case. The body to which a request for
reinstatement of the time limit is presented, shall decide within 15
(fifteen) days (one more paronomasia).

2. Asregards the second paragraph of Art.55 CAP, it provides that the
filing of the request shall cause the suspension of all procedural
actions performed as a result of missing the time limit. The decision
of the publicbody to reject the request for reinstatement of the time
limit can be appealed against according to the rules contemplated
in this Code. The acceptance of the request for reinstatement of
the time limit, shall bring the annulment of all procedural actions,
performed as a result of missing the time limit. The last sentence is
in favor of the appellant.

E - Time limits - calculation - Article 56
« The precise rules (provided by law) for the calculation of the time limits:
- are the only one proper way to run away from eventual
misunderstandings between parties in the administrative
process,
- when the deadlines are important.
« The division among different groups of terms on the base of the
different periods of time.

In four paragraphs of Art.56 CAP provides that :
1. Except when otherwise provided by law, time limits shall be determined
in days, months or years.
2. The expiry of a time limit may be also marked as a specified calendar
date:
a. Saturdays, Sundays and public holidays shall not impede
the starting and duration of the time limits.
b. If the last day of the time limit is a Saturday, Sunday, or a
public holiday, the time limit shall expire on the next
working day.

The European Convention on the Calculation of Time-Limits is following
by Albanian legislator...

The starting date for each administrative procedure is fixed in Art. 57
“Assumptions for calculations of the time limits” of CAP.

F - Time limits - Assumption for calculation - article 57
The day of submission of the request, that run against the party is the
day of:

a. the submission of the request at the post office, when the

request is delivered by certified mail;

b. the submission of the request in the post office of the public
body;

c. the submission of the request to the branches of the
institution, in the prefecture or diplomatic missions or
consular offices;

¢) the presentation to the command or detention institution;

d) registration by the respective device for receiving messages
if the electronic document is sent electronically, or the
written request is sent by fax. Such communication shall
not cause the missing of the time limits. If the sent
document is not readable, the public organ shall inform
the sender without delay by asking him/her to resend it in
another suitable way.

G - Time limits - Conclusion

The Albanian legislative approach fixed the time limits in the
administrative procedures in general - in case the special law has
not specified any time limits, the time limit for the conclusion of the
administrative proceeding is 60 (sixty) days (Art.91, Para 2 CAP). The
Latin legal postulate “Lex specialis derogat legi generali” (Special law
repeals general laws") is directly applied here. The sixty-days-period is a
reasonable time in each contemporary standards, however the rule of “as
soon as possible” is still leading rule.

11 - SILENCE OF ADMINISTRATION - SILENT CONSENT

. It's a legal fiction entries into force, when the public body has
failed to notify its decision within the initial time limit, and neither
to notify the extension of the time limit, nor a decision within the



extended time limit, the request from the party shall be deemed
approved.

. The expression “shall be deemed approved” gives the same legal
power of this “nothing-happened” it is just as if it is valid and lawful
administrative act, entered into force. The fiction is namely this
part of the provision : “and the requested written administrative
act as issued in silence”.

. Analyzing the question of the «silence of the administration»
implies first of all to consider the question of the administrative
implicit decisions.

. Indeed, it is, most of the cases, a decision that has had no particular
preparation within the administration.

. It can be considered to be the result of administration inertia, and
the rule according to which such a silence gives birth to a decision is
above all a contentious rule.

A - Silence of administration : Principles
Its objective is not to improve the administrative decision process, but
only to facilitate the performance of judicial remedies by the parties
concerned. The examination of this question still remains useful as:
— The decisions taken before administrative judges are, in
acceptable proportions, implicit decisions ;
— If the implicit decision implies no positive action from the
administration, it is however the result of a citizen's request.

. As a consequence, this “legal fiction” has been created, according to
which the silence of the administration concerning an application
kept during a certain time was equal to a decision. Let's notice here
that only laws or official documents can specify to what hypothesis
this rule applies. It is not up to judges.

. Two safeguards however exist.

. Indeed, in order for an implicit decision to emerge, it is mandatory
for the administration:

. to be facing a “request” ;

. for this reclamation to be submitted to the « competent authority».

. But on this two points, some flexible interpretations have been adopted.

Of course, when the procedure submitted to the administration
does not have the nature of a request (case of observations done
on a specific case file) or when this procedure is too vague to be
processed (request addressed to a Minister to « give instructions
to its subordinates »), it gives birth to no decision and the litigation
can not be solved.

But the jurisprudence isn't so strict/demanding. For instance a
compensation claim gives birth to a rejection decision even if are
not specified the different elements of the damages to repair or the
amount of the compensation claimed.

B - Silence of administration: benefits / disadvantages

It indeed provides private individuals considerable benefits, but
also some disadvantages.

The most noticeable benefit is that it protects the individual from
the consequences of administrative inertia. Four months after
the filling of the request — this time limit can be considered as
reasonable — he/she may refer a rejection decision to a judge.

The implicit decision mechanism can have a second advantage,
as it enables to invert/reverse the conditions in which starts the
contentious debate. Indeed the object of the dispute is determined,
in such cases, by the citizen and not by the administration. The
expiration of the answering period sets the limits of the debate, as
it is the content of the citizen's request that defines and influences
the answer given to the contested decision.

The third advantage, quite significant in a constitutional State,
is the extremely varied and almost unlimited field opened to
administrative jurisdiction’s control, which will possibly apply not
only to actions but also to public authorities’ abstention, and to
concern decisions as discretionary as for instance, the refusal to
initiate legal proceedings.

But as we said, the way it works also has drawbacks.

First of all, and in the cases when the administration choses
deliberately, instead of notifying an express decision it had actually
prepared, to let an implicit decision emerge (which has higher




chances to go unnoticed), the implicit decision, as it is created by
the mere time expiration, it can imply that the request was subject
to no particular examination.

. This deadline is of public order, and more particularly, it is not
interrupted by the waiting response of the administration.

C - Silence of administration - Albanian legislation

Let's start with the example of law n°119/2014 on the right to information

that provides that citizens can have access to various dematerialized

information. We would like to put an emphasis on several points:

. Nothingis mentioned regarding the starting point of the application
for information acknowledgement... Is there an acknowledgement
of receipt? This particular case is only foreseen in the article 12
on the precise condition that: if « information is not clear about
the contents and the nature of the requests, it shall immediately,
and under no circumstances later than 48 hours since the date of
submission [...] ».

. The latter must mention the user’s electronic dispatch date of
receipt as well as the designation and mailing address - or e-mail
address, when appropriate- and the phone number of the
department in charge of the matter. The administrative authority
is not obliged to send an acknowledgement of receipt for abusive
dispatches or for sending that could jeopardize the security of its
information system.

. But it does not forbid to contemplate exceptions, as for instance for
authorization, police, or even for responsibility.

D - Silence of administration : preserve the rights of the citizens

. The complexity of this system for the citizens must however not
be under estimated. It is indeed their responsibility, for each
administrative procedure, to :

. Determine the competent authority able to process their
application;

. Transmit their file to the concerned administration, to keep the
acknowledgement of receipt or to request it if the administration

does not send it itself;

. Be aware of the regime used to his/her application. Indeed, for
some close procedures ;

. Contact the administration for the issuance of the certification
confirming the implicit acceptance decision.

Il - Annulment and repeal of the administration act : Articles 117

and following, CAP

Except the previous articles, there are one specific provision in CAP -

Article 118 “Deadline for abrogation and annulment”, which provides in

its two paragraph the following :

. The annulment pursuant to article 115 of this law, as well as
abrogation pursuant to first paragraph of article 117 of this Law may
be done at any time (i.e. - there is no deadline here).

. According Para 2, the abrogation or annulment in any other case
other than the one referred to under paragraph 1 of this article,
may be made within 30 days from the date the public organs gains
knowledge of facts, which justify the annulment or abrogation,
latest five years after the notification of the administrative act. This
30-days deadline is a reasonable time under any legal standard.

Administration (act author or superior organ) may annul (retroactive

effect) or repeal (for the future) its act ex officio or upon request.

In many countries in Europe (Belgium, Spain, France...):

. a retroactive annulation or a repeal of an individual act which has
created party rights is only possible within a 4 months time limit
and if it is unlawful ; exception in case of a public aid to a company
which contredicts EU law.

. an annulation/repeal of an act which has been got by fraud is
possible without time limit (114.3) ;

. there is no annulation or repeal time limit if the conditions are
no longer fulfilled by the beneficiary or have not been respected
(1151021 ¢).
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Repeal of a lawful administrative act: Articles 116 and 117 CAP

At any time (117), only if it is necessary in order to prevent a serious harm
to life/health of people/public safety and this could not be done by other
means which would affect less the acquired rights of a party ; this party
shall be compensated( except lost profit).

In any other instance no later than 5 years from the notification.

In France, there's no equivalent provision, given the principle of
intangibility of an individual lawful administrative decision which has
created rights for a party.

Reopening of administrative procedures

TWINNING PROJECT

(Supporting the implementation of the Code of Administrative
Procedures)

Theme: European case laws regarding the reopening of proceedings

sk skokok kokok

Abstract

European administrative law is characterized by significant fragmentation
and mostly policy-specific in any member state and for a wide range of
involved actors.

The European national legal system presents similar rules or similar
administrative procedures that are often irrelevant one with another.
Both of them should only be compared with regard to their ability
to ensure constitutional and European principles at the basis of any
European legal act.

The general principles and criteria to their application are developed by
the National Court or by the European Court of Justice.

Case-law is founded on real-life canvases of specific conflicts involving
European administrative law and the need to protect subjective rights
and legitimate interest in that context. General principles of law can
in theory cover rights and obligations that arise in the context of
rulemaking, contracts, planning procedures, information exchange
systems, and enforcement networks.

The scope of this note is to screen European case-laws in order to
identify coherence approach to procedural issues especially regarding
the revision procedure of administrative acts (i.e. reopening).



1. European Member States’ administrative law

European administrative law was developed over the course of the
twentieth century thanks to the influence of French administrative
system'.

Austria was the first European state to codify administrative procedure
law in 1925.

The US adopted the Administrative Procedures Act (APA) in 1946.

The general phenomena of national codifications increased in the
context of European integration.

However, the European administrative law is characterized by significant
fragmentation and mostly policy-specific in any member state.

In some European countries, there are either different laws of
administrative procedure for different levels of government, or their
entry into force has been staggered.

In another case, some European states have a regional level of
government with their own legislative powers; for example, the German
administrative procedure law is to be regarded within the context of
national federalism 2.

InSpainand ltaly, thereis asingle general national law and complementary
legislation at the regional level of autonomous communities (for
example, Sicily).

Furthermore, insome member states, like France and Italy, administrative
acts also include regulatory acts (decrees, ministerial regulations, etc.).
Thereforeitis logical that a codification of administrative procedures also
applies to the latter 3.

1.1 ITALY

The audit/reopening procedures are:

e Administrative suspension: measure by which, during an audit/
reopening procedure with protective purposes, the enforceability
and effectiveness of an effective measure is temporarily suspended.
The effectiveness of the administrative act is suspended for serious
reasons and a strictly necessary amount of time, from the same

organ that issued it or by another organ legally provided for. The
term of the suspension is shown in the act that it has, and may
be extended or delayed for one time as well as reduced in case of
newly arising needs.

¢  Administrative extension: measure by which the final term
effectiveness of a permanent measure is set to last longer than
what had previously been scheduled. The extension must be
adopted before the expiry of the measure of the second degree.

¢ Administrative revocation: a measure that would be detrimental
to the validity of documents for long-term effectiveness, at the
conclusion of a procedure to verify if the results which have
been achieved through the previous measure deserve to be
preserved. If the revocation involves prejudice to stakeholders the
administration has an obligation to provide for their compensation.

Public authorities are required to appoint an official responsible
for managing the procedure, whose name and contact details are
communicated to the parties at the very moment of its initiation. This
official may be the person who adopts the final decision or a different
one. The purpose of this provision is therefore not to grant the separation
between the managing of the procedure and the adoption of the final
decision and hence to reinforce the impartiality of the deciding authority
(The ECJ has rejected a general duty of separation between both
functions, even in administrative penalty procedures, see for example
Case 100/80 Musique Diffusion Frangaise v. Commission [1983] ECR
1825, paras 6-7.).

When managing the procedure, the responsible official shall respect and
actively promote the rights of the party.

In Italy, acts of second degree are characterized by referring to former
administrative acts and could be classified with respect to their effects as
acts with abrogating effects, such as:

. “annullamento d'ufficio (repeal by the issuing body), consistingin

'F. Bignami, Comparative Administrative Law, in The Cambridge Companion to Comparative Law 145-179 (M. Bassani and U. Mattei eds., 2012).

2 V. Prof. T. Schmitz, The administrative procedure in German administrative law, 2013.
3 ReNEUAL Model Rules on EU Administrative Procedure 2014.




elimination of the former invalid administrative act;

e “revoca” (revocation), consisting of the cessation of the effects of
valid (former) administrative act for opportunity reasons;

*  "abrogazione”, producing the cessation of effect of valid (former)
administrative act for opportunity reason or for incompatibility of
the contents.

. In most case, the public organism can decide:

. “sospensione” (suspension) the effects of the administrative act;

e “convalida” (confirmation), consisting of the elimination of the
invalidity of the administrative act through an explicit statement
of the issuing body or in certain cases of the hierarchical superior
body;

e  “conferma” (confirmation) through which the public
administration confirms the validity of a previous administrative
act;

. “ratifica” (ratification), consisting of an approval from the
competent body, concerning an administrative act;

e  “conversione” (conversion), consisting of an administrative
document different from the previous one with (the same or) a
similar function;

*  “rettifica” (rectification), eliminating retroactively irregularities of
a valid administrative act.

1.2 FRANCE

French law governing the implementation by which the administration
intervenes on the effectiveness of his previous acts because illegitimate
or withholding opportunities to change the interest resulting picture,
of those acts of second degree such as' “office cancellation” and
“revocation”, essentially revolves around the distinction that opposes the
acts that create law and the acts to which this attitude is not recognized.

This area has been the subject of historical decisions of the Conseil d'Etat,
from which has resulted a jurisprudential discipline formally distinct
from other branches of national law. As already mentioned, the radical
distinction that underlies the discipline in question is this that opposes
acts that create rights and acts that do not.

One must also notice that this fundamental articulation is not a posteriori
operated on the particularities of the individual case, but rather from an
abstract classification that always operates jurisprudence, by categories
and act typology.

They are not “rights of creators”, because of their general and abstract
vocation. No doubt there is therefore, in the French legal system, on
the possibility for the executive power to repeal, without limitation,
regulations, regardless of the expectations that their validity could have
created. If there are changes in the factual situation which had led to
their adoption, or rather an old law supports the principle of duty, for
administration, for repeal of the unlawful acts and so the regulations. The
process mentioned above can be carried out in the maximum period of
4 months from the adoption of the act, a time limit which operates only
when the act to be unlawful origin.

French law jurisprudence affirms the irrevocability of all acts that
generate rights. Unless there is a general criterion, but only one case
report, for the detection of such acts; so, as observed, one of the creative
rights ends up being simply the label with which you define the acts
considered irrevocable.

1.3 UK

The activity of the Administrative Court consists of implementing
functions that are inherent in the administrative law jurisdiction of
England and Wales and exercising control over lower grade courts of law.

The control is mainly exercised through judicial review process and
relates to natural persons or bodies performing a public function. The
purpose of judicial review is to ensure that the decisions of bodies or
individuals are appropriate and bear legitimate purposes; they also must
not encroach beyond the powers the Parliament has endowed them
with.

Among other issues the Administrative Court covers a series of
administrative appeals and instances:



. right conferred by certain laws to appeal against the decisions of
ministers, local governments and tribunals;

. instances under the law on citizenship, immigration and asylum
(Nationality, Immigration and Asylum Act) of 2002;

. appeals against certain decisions of the Magistrates' Courts and
Crown Court;

. instances of Habeas Corpus;

. Order instances of imprisonment for contempt of court;

. Instances connected due vexatious;

. Instances under 1988 Coroners Act;

. Various bodies under the laws on terrorism prevention, proceeds of
crime, drug trafficking and criminal justice.

1.4 SPAIN

Spain has adopted codifications of administrative procedures in 1889.

In Spain, second degree processes are usually divided into administrative
actions, processes of withdrawal and review of administrative
proceedings. The matter relating to administrative actions and, in
general, to the said proceedings of the second degree, are understood
as those that have the reconsideration or revision of their acts by the
administration, either at the request of or office. Most of them have
been considerably reviewed by Law 4/99. While the ratio and the
end of the first are basically equivalent in Italian and Spanish Law, the
question of the procedures carried out under the protection of so-called
self-defense decisional in the strict sense of the Public Administration,
showed significant differences between the two systems. The first and
most important difference lies in the fact that Italian law lacks a general
framework aroundthe process of revisionand review, as theseinstitutions
are eminently doctrinal and jurisprudential construction, while Spanish
law traditionally provides a comprehensive legal regulation.

The so-called extraordinary appeal of revision is an autonomous means
of conclusive measures termination. It can be brought only intervenes
when one of the circumstances that the LAP establishes exhaustively.
Thisremedy is the reflection of a similar existing functionality mechanism,
with identical names and similar reasons, in all Spanish jurisdictional

areas and through which you can “request” the reopening “of a previous
process already finished, and a new analysis of court order which, by
definition, is unassailable: the final judgment”. The revised appeal, not
to be confused with the eponymous process that we analyze, can be
brought against administrative incontrovertible acts i.e. those against
which there is no possible ordinary administrative appeal.

The review appeal must be lodged and decided by the administrative

body that issued the act and one of the reasons indicated in art. 118.1 LAP:

. enacting the measure has incurred an error of fact, appearing from
the documents of the proceedings;

. to appear documents of essential value to the decision of the
question, although rear, underscore the failure of the contested
measure;

. that the measures have mainly affected documents or testimonies
declared false by a judicial decision with res judicata, adopted
before or after that measure;

. the measure had been elaborated following a case of power abuse,
corruption, violence, fraudulent scheming or another punishable
conduct and so has been declared pursuant to judicial res judicata.

The deadline for applying for review varies depending on the reason
given by the applicant. If this is the first, the term is set to last four years;
in other cases, the period shall be three months from the knowledge of
the documents, or when the court judgment has become final.

1.5 GERMANY

In Germany, the institutional revocation and withdrawal (such as auditing
procedures of administrative acts) are obviously different, though both
follow the same general principles that give the administration a wide
and discretionary reviewing power. While withdrawal (Riicknahme)
the administrative measure is aimed at amending the law violations
committed in the exercise of administrative functions, the revocation
occurs when interposes a modification of the Act.

The specific guidelines on re-examination proceedings is contained in
the Administrative Procedure Act, which defines precisely conditions




and legal effects of cancellation of office and withdrawing, depending
on whether the act in question is considered to be favorable, and
incorporation / or confirmatory of aright or alegally significant advantage
or even ampliativo the applicant's legal sphere. They differ in this respect
two types of administrative measures favorable: those that provide a
financial benefit in the form of capital or those that are the prerequisite
of such benefits and the content patrimonial measures.

The German legal system provides for hypotheses under which the
individual cannot invoke its own trust in the efficacy of the administrative
act and more abstractly:

. (i) if the administrative act has been obtained by deceit, violence
or corruption;

. (i) if the document has been obtained by means of substantially
inaccurate or incomplete statements;

. (iii) if the concerned individual knows of the irregularity of the act.
In these cases the administrative act will be retracted.

Unlike office from cancellation, revocation does not apply with respect
to lawful measures favorable after they have become incontrovertible.

2. The Code of Administrative Procedures of the Republic of
Albania.

The Code of Administrative Procedures of the Republic of Albania was
adopted by law n. 44/2015, dated April 30, 2015, pursuant to articles 81,
paragraph 2, and 83, paragraph 1of the Constitution.

The main scope of this reform is to translate constitutional rights and
principles into rules on administrative procedure in accordance with the
EU acquis communautaire.

The administrative procedure consists of all rights and duties of the
subjects, public and private parties, participating to the administrative
procedure.

The Code must guarantee the subjective rights and legitimate interest
of the parties through application of the general principles of EU law,
simplify the legal system and enhance legal certainty.

However, it is essential for this purpose to identify the most relevant

practices applicable in the EU member countries through European case
law analysis.

Regarding the revision procedure of administrative acts (i.e. “reopening”),
pursuant to art. 144 of the CAP, the reopening “is the legal administrative
remedy by which is requested the annulment or amendment of an issued
administrative act or the issuance of a refused administrative act, against
which an appeal is no longer acceptable due to the expiry of the deadline
provided by this Code".

This legal administrative remedy may be requested of the parties “if
new circumstance or new evidence in writing are discovered and prove to
be relevant for the case, which were not known or could not have been
known during the conduct of the administrative procedure that led to the
issuance of the administrative act” (art. 144, par. 2 of the Code).

The request for reopening must be submitted within 30 days after the
party becomes aware of the new evidences or circumstances, “but in any
event no later than 2 years from the date when cause for review occurred”
(art. 145 of the Code).

This legal administrative remedy is applied in accordance with the
articles of CAP, most notably with “Section 4" (Annulment and repeal of
the administrative act) of the Code (art. 113-118).

The application shall be submitted to the organ that has issued or refused
the administrative act whose reopening was requested.

2.1Theprinciplestoapplyinthedifferentsteps of theadministrative

procedure to reopening the initial administrative procedure

. (1) The reopening is the legal administrative remedy requested by
the party to the competent organ within 30 days from the date
that the party becomes aware of the cause of reopening, but in any
event not later than 2 years from the date that the cause for review
has occurred. Otherwise, the reopening of proceedings shall be
denied. In the case law n. 67/2017, the Italian Administrative Court
has stated that the request by the party of the administrative act
cancellation can only be considered a mere solicitation for the
public organ if the time and the other legal administrative remedy
are exhaustions (v. TAR Cagliari, n. 67/2017; Consiglio di Stato, Sez.
V, n. 5199/2012).



(2) A party may seek reopening, if new circumstance or new
evidence in writing are discovered which are relevant for the
case, which were not known or could not have been known
during the conduct of the administrative procedure which led
to the issuance of the administrative act. In the case law C-2/06
Kemper, the Court of Justice has stated that article 10 EC enforces
for an administrative body the obligation to reconsider a decision
definitive administrative procedure in order to take account of the
relevant interpretation in the meantime adopted by Community
case-law when a series of conditions occur. That decision is based
on the principle of effectiveness of judicial protection which,
according to settled case-law (ex multis, Case C-222/84 Johnston
[1986] ECR 1651, paragraphs 18 to 19, Case C 50/00 P, Unién de
ECR 1-6677, paragraph 39, case C 432/05, Unibet, ECR 1-2271,
paragraph 37) constitutes a general principle of Community law on
the fundamental rights guaranteed in the Community (cf. Article 47
(1) of the Charter of Fundamental Rights of the European Union, see
also Articles 6 and 13 of the European Convention for the Protection
of Human Rights and Fundamental Freedoms).

(3) The party shall not have the right to exercise for the second
time the administrative legal remedies for the same case (v. art.
128 of the Code; the principle of “ne bis in idem™; v. Van Esbroeck,
C-436/04, 9 marzo 2006, §§ 27 - 36; Corte di Cassazione italiana, Il
sez. Civ, ordinanza interlocutoria n. 23232, 15 novembre 2016; Cause
C-217/15 e C-350/15. There are several variants of the principle ne bis
inidem in EU law, for this theme it is possible to read different works
about such as the work by Van Bockel, B., The principle ne bis in idem
in EU Law, Kluwer, 2010. See also Oliver, P., and Bombois, T., ‘Ne bis
in idem en droit européen: un principe a plusieurs variantes’, Journal
de droit européen, 2012, pp. 266 to 272; and Tomkin, J., Article 50,
Right not to be tried or punished twice in criminal proceedings for
the same criminal offence’, in Peers, S., Hervey, T., Kenner, J., and
Ward, A., The EU Charter of Fundamental Rights: a commentary,
Hart Publishing, Oxford, 2014, pp. 1373 to 1412).

(4) The public authority adopts the new administrative act by
new “administrative procedure” in according with the articles of
CAP and in particularly with “Section 4" (Annulment and repeal of
the administrative act) of the Code (art. 113-118).

(5) In this administrative procedure, instituted according to the
provisions of Article 41 of this Code, the public organ shall act
through the responsible official designated in accordance with the
rules of this article (art. 43 CAP).

(6) The responsible official shall conduct the administrative
procedure, and at the end propose in writing a final decision. This
new administrative procedure must able to guaranty the principles
of Constitution and the principles of the CAP. The principles include:
- the legality principle; - the transparency and information
principle; - the proportionality principle; - the fairness and
impartiality principle; - the objectivity and liability principle; -
therights of defense (In Italy, a measure that is adopted in breach
of rules governing procedure or the form of instruments shall not
be voidable if, by virtue of the fettered nature of the measure, it is
evident that the provisions it contains could not have been other
than those actually adopted; ex multis, Consiglio di Stato, Sez. Il,
29.4.2915, n. 758; Tar Lazio ,se.z Iq, 1903/2017; Tar Toscana, Sez.
1, 75.2016, n. 736) ; - the right to be heard; - the right of access
tofile (art. 45 CAP); - theright to have proceedings concluded
within an adequate period of time [the duty of EU authorities
to adopt a definitive decision within a reasonable time derives
implicitly from Art 265 TFEU (giving a remedy for undue delays
in decision making) and has been affirmed by the ECJ in many
occasions (even with regard to complaints, see for example Case
C-282/95 P Guérin automobiles v Commission [1997] ECR 1-1503,
para 37). At national level see for example Ley 30/1992, de 26 de
November, de Régimen Juridico de las Administraciones Publicas
y del Procedimiento Administrativo Comun (BOE num. 285, de
27111992), modificada por Gltima vez por la Ley 27/2013, de 27 de
diciembre, de racionalizacion y sostenibilidad de la Administracion




Local (BOE num. 312, de 30.12.2013), Art 42.]; - as well as the
protection of (private) premises (Cases 46/87 and 227/88
Hoechst AG v Commission [1989] ECR 2859, para 15, 16); - (Coniglio
di Stato 1879/2017; Tar Latina n. 299/2012; Tar Venezia 230/2013).

(7) Furthermore, the procedure for public participation is carried
outand all options and solutions must remain possible. Rectification
at that stage must still allow the public concerned effectively to
influence the outcome of the decision-making process (artt. 43, 44
and 45 CAP; v. sentence 15.01.2013, Krizan, C416/10, EU:C:2013:8,
punto 90).

(8) The public authority may rectify or withdraw an unlawful
administrative decision which adversely affects a party. Rectification
or withdrawal shall have retroactive effect (v. art. 113 and 114 of the
Code). However, it is important that the public organ take into
account the protection of legitimate expectations and also the
principle of legality, on the one hand, and the principles of certainty
rights and trust of individuals, on the other hand. The absence of
incorrect behavior by the beneficiary of the act constituted for
the European case-law only one of the aspects to be considered,
which in itself was in the past insufficient to exclude the possibility
of revoking an unlawful administrative act (C-14/81, Alpha Steel
C-15/85; C-365/89, Cargill). Now the behavior by the beneficiary of
the act became decisive in De Compte case law, sinceitis considered
sufficient to determine the legitimacy of the recipient’s reliance
and, in particular, to coincide with the legitimacy of the custody
with the absence of any conduct of the person who contributed
to the issuance of the unlawful act (Court of Justice, Judgment of
17 April 1997 in Case C-90/95 De Compte; v. Conseil d'Etat case n.
395326, 20.3.2017 “Lannulation d’un acte administratif implique en
principe que cet acte est réputé n'étre jamais intervenu. Toutefois,
s'il apparait que cet effet rétroactif de I'annulation est de nature a
emporter des conséquences manifestement excessives en raison
tant des effets que cet acte a produits et des situations qui ont pu se
constituer lorsqu'il était en vigueur que de l'intérét général pouvant

sattacher a un maintien temporaire de ses effets, il appartient au
juge administratif - aprés avoir recueilli sur ce point les observations
des parties et examiné l'ensemble des moyens, d'ordre public ou
invoqués devant lui, pouvant affecter la légalité de I'acte en cause
- de prendre en considération, d’une part, les conséquences de la
rétroactivité de I'annulation pour les divers intéréts publics ou privés
en présence et, d'autre part, les inconvénients que présenterait, au
regard du principe de légalité et du droit des justiciables a un recours
effectif, une limitation dans le temps des effets de I'annulation”).

. (9) The public authority may rectify or withdraw a lawful
administrative decision which adversely affects a party. Rectification
or withdrawal shall have prospective effect.

. (10) The annulment, amendment, rectification, withdrawal or
issuance of decision shall be done by a new written act, which
annuls, abrogates, amends, or supplements the first act (art. 113,
par. 3. and art. 144, par. 1. CAP). The decision is adopted and signed
by the person assigned by law or sub-legal acts (v. art. 98 of the
Code).

The administrative act must include a statement of reasons. The

statement of reasons must set out the factual premises and the points of

law that determined the authority’s decision, as these emerge from the
preliminary fact-finding activities (v. in Italy law 241/1990, art. 3, ex multis

Consiglio di Stato, sez. VI, n. 1451/2017Administrative appeal.



Document 1: general presentation of administrative
appeal and other forms of administrative dispute
resolution (Advanced), by Mr Dacian Dragos

ADR tools in administrative law
. Administrative appeals

. Ombudsman

. Mediation

. Arbitration

. Effectiveness?

Administrative appeal

. Administrative appeal vs judicial review

. Contestation, objection, reconsideration, remonstrance
. Hierarchical appeal, recourse

. Quasi hierarchical appeal, tutelle

. Mandatory vs. optional appeals

Mandatory vs. optional appeals

. Mandatory: De, Ned, Hu, Slo, PI, Srb, Dk, Cz, Ro, EU

. Optional: Fr, Be, It

. Austria: major reforms, mandatory

. Spain: mandatory for non-final decisions, optional for final decisions

Rationale of administrative appeals

. The right to petition the government

. Principle of revocation

. Reconsideration of unlawful acts

. Costless, fast, expert dispute resolution
. Test run for court proceedings

. Easing the court load

. Administrative silence?

. Wide scope - legality + opportunity

. Subjectivity vs Best informed authority

Deadlines

. Reasonable deadlines

. Public authorities vs. appellants

. Italy: 30 - 90 days, 120 days - no limit

. Hungary: 15, 30 days vs. 60 days

. Slovenia: 15 days vs. 2 months

. Netherlands: 6 weeks vs. 6-12-18 weeks
. Belgium - fixed but indicative; maximum 4 months
. Poland - 14 days and 7 days

. Romania - equal footing

. France: 2 months for court

Scope of review
. Revocation - alteration - issuance new decision
. The powers of hierarchically superior bodies
. Devolutive effect?
« Netherlands, Germany
. Non reformation in pejus?
« No: Germany, France, Romania, Belgium, Italy
« Yes: Netherlands, Poland (exc. taxes), Hungary, Serbia
. Dispute solved? Compensation claims?
. Defining the scope of review by court?
. France, Italy

Suspensive effect
. De jure
- Germany, Poland, Hungary, Serbia, Czech
. Court decision
- France, Netherlands, Romania
. Public authority decision
- Italy, Belgium, Denmark, Spain

Adm. appeal vs judicial review

. Optional - prorogation of court action

. Mandatory - pre-condition for court action
. Mixed systems




- Austria, France, Italy

Final settlement of disputes
- Netherlands

Art. 6 par 1ECHR - independent and impartial tribunal
- Strict deadlines, mandatory appeals
-ECHR-UK-Ro

Administrative tribunals

Administrative bodies

Quasi-judicial

UK, Netherlands, Denmark, France

Polish local government appeal boards

German and Romanian Public Procurement tribunals

Effectiveness

Netherlands: 3% of contested decisions end up in court; Quasi-
judicial in nature; Informality as a reform policy

Germany: Less than 10% of objections end up in court; Objections
offer legal protection, so they are effective

France: Mandatory appeals are effective; Generalization?
Denmark: 2-3% cases go to court, Lots of annulments by appellate
bodies

Italy: ineffective, administrative culture

UK: common sense procedure

Serbia: 50-100% effective; centralization of appellate bodies

EU: 70% of complaint closed before the letter of formal notice,
80% before the reasoned opinion, 90% before a court ruling

Albanian CAP

Art.128 Administrative remedies
« The right to exercise remedy
« Act /omission
« Right's/interests
 Unlawfulness
« Appeal/objection/review
» Non bis inidem

Art.129 Exhaustion of administrative remedies
< No higher organ
« Direct court action
« Highest organ - administrative appeal harmful

Article 130 Administrative appeal against the administrative act

and its purpose
« Administrative act/ ommission
« Procedural actions - expressly provided by law

Article 131 Content of the administrative appeal against the

administrative act
« Subject
« Review body
« administrative act/ act not issued ?
« causes for which the appeal is made
« Interpretation by the review body
Article 132 Time limit
« Administrative act 30 days; Third party?
« Omission - 7-45 days
Article 133 Effects of an administrative appeal
« De jure suspension
« For all parties - Partial unlawfulness?
« Exceptions:
« Taxes, police measures
« Public interest - health, order, other
« direct court action 5 days
Article 134 Organ where the appeal is addressed
« Administrative act:
« Issuing body
« superior/other - issuing body
* Omission:
« Superior body/other, report from issuing body
Article 135 Conditions for admissibility of the appeal
« not expressly excluded by law;
« locus standi
« within the time prescribed
« any other condition provided explicitly in the law



Article 136 Procedure of consideration of the appeal by the
competent public organ

 Admissibility

« Legality/appropriateness

* Investigations

 Annulment/modification/revocation/issuance

« Third party rights

* Rejection

- forward to superior organ, without delay

Article 137 Procedure of consideration of the appeal by the
superior organ
« Additional investigations
« Legality/appropriateness
 Annulment/modification/revocation/issuance
« Third party rights?
* Rejection
« Ordering part/reasoning
« Non reformatio in pejus
Article 138 Appeal against administrative omission
 Admissibility/merits
« Additional investigations
* Report by issuing organ
Article 139 Content and effect of the act resolving the appeal
* Ex tunc
* Reasoning
Article 140 Deadline for notifying the act resolving the appeal
« 30 days, extension duly justified, death of the party - no
extension
Article 141 Object of administrative objection
« the ceasing of the performance of another administrative
action (COMPETENT ORGAN)
« the performance of another administrative action to which
the party is entitled, if such action has been required by the
party but the public organ has failed to act;
SUPERIOR ORGAN (Art.143)

« the withdrawal or amendment of a public statement
(COMPETENT ORGAN)
« the declaration as unlawful of another administrative action
and the rectification of its consequences
(COMPETENT ORGAN)
« Indirect public services - regulatory or supervisory duties
Art. 142 - deadline - 15 days
Article 144 Reopening
« No appeal acceptable any more due to the expiry of the
deadline
« new circumstance or new evidence in writing are
discovered which are relevant for the case, which were not
known or could not have been known by it during the
conduct of the administrative procedure which led to the
issuance of the administrative act
« 30 days awareness/2 years occurrence
» Competent organ
Office - Constitution
Independent high level official
« No subordination to state administration
Responsible to Parliament
» Appointment, dismissal, political support,reports
Complaints on governmental activity
« Parliamentary activity as well (EU)
« Not on court administration
Investigation, recommendation, report




Ombudsman

Legislative power

/I\

Representative

Ombudsman
| ! |
Investigator Alternative
Executive power Judiciary

*

* *
*ox

This project is financed
by the European Union

Types

All jurisdictions - national Ombudsman
Germany and Italy - regional or local Ombudsmen
Multiple Ombudsmen - no hierarchy, independent

- Specialized Ombusdmen - children, education, pensions

- Local - national (primus inter pares) - collaboration
Southern (Spain), Central (Poland, Hungary), Southeast Europe
(Romania, Slovenia, and Croatia) - protection of human rights.
Austria, Serbia, and partially also Denmark - assessment of
procedural and substantive legal requirements
Western Europe - the Netherlands, Belgium, the UK, or Denmark

assessment of conduct or behavior of administration against a

general normative concept as good or proper administration

Relation with the courts

Role

Independent reviews

Independent time limits

No questioning of court decisions (EU)

No investigation if there is court remedy available (UK, Ned)
Parallel with court proceedings (Czech, Romania)

Courts can assess the legality of Ombudsdecisions in UK and EU
(damages)

Developers of normative standards

Dutch National Ombudsman, the UK Parliamentary Ombudsman,
the Danish Parliamentary Ombudsman, the Czech Public Defender
of Rights, or the Serbian Protector of Citizens deal in their practice
with standards of good administration

Dependent on the office holder

Humanrights institutions

Paris Principles as annexed to the UN General Assembly Resolution
48/134;

Romanian Ombudsman, the Ombudsman of Slovenia, or the Polish
Human Rights Defender



Control mechanism of the administration

Paris Principles ; Romanian Ombudsman, the Ombudsman of
Slovenia, or the Polish Human Rights Defender; give protection to
the individuals against the (state) administration and independent
and impartial dispute resolution

Advantages

Flexibility

Informality

Investigation techniques - mediation, conciliation

Proactive approach - own motion investigations

Inquisitorial manner (not adversarial like some courts)

Prior exhaustion of administrative complaint procedure
Structural problems of administration

Legally non-binding recommendation - may be a strength

Low cost, speedy dispute resolution

Extra powers: constitutionality of laws, legislative propositions

Weaknesses

Non-binding character of recommendations
- Western - Eastern/ Southern divide
- UK - rejection duly motivated
Personalization of the office
Powers and limits established by legislator
- Good administration concept
Court investigations may stop Ombudsman investigations or may
bar them
Lower cases than in courts

Arbitration

Arbitration is a technique where the disputants refer their dispute
to one or more persons (arbitrators or arbiters) by whose decision
they agree to be bound;
- commercial disputes, international commercial
transactions, consumer and employment matters.

- arbitration in administrative law - rare - disputes that
resemble private law disputes - public-private contracts,
concessions, and procurement

- no classic administrative law disputes

Mediation

Interest-based, fast, cheap, and informal resolution for different
kinds of disputes

based on the continuing voluntary consent of all disputants

the mediator has no authority to impose a decision or other
measures up on the parties

Future oriented solution to the dispute (conciliation), thus allowing
the parties to move forward and continue their cooperation
Mediator - independent, neutral

Confidentiality, secrecy

European influences

no European Administrative Procedural Act - a mandate to codify
general rules on administrative (procedural) law - Article 298 TFEU
- the fundamental right to good administration enshrined in Article
41 CFREU based on the codes of good administrative behavior
developed by the European Ombudsman, the Parliament, and the
Commission
European Parliament's “Working Group on EU Administrative Law
(WGAL)" published a working document “State of play and future
prospects for EU Administrative Law" on 19 October 2011
Rec(2001)9 adopted by the Committee of Ministers of the Council
of Europe on 5 September 2001 on alternatives to litigation
between administrative authorities and private parties
Mediation Directive - cross border civil and commercial disputes.

- Germany - even if not cross border, administrative

Legal challenges for using mediation

Relation ADMINISTRATION - CITIZENS:
- asymmetrical, authoritarian, and hierarchical
- experience, financial means, legal expertise



- Administrative act / administrative contract (Germany,
Czech)
Cooperative arrangements ?
- the executive is unable to look after the execution of the
public interest without the help of its citizens.
- citizens are not just objects of the actions of the
administration
The triad: public interest - competence (public power) - rule of law
The interest of third parties - the effort to use ADR
Equality; Transparency; Time frames

Netherlands

Mediation techniques - part of the internal review procedure or
administrative appeal.

The Dutch ministry of Interior active engaged

Informal Pro-active Approach Model

A public servant ensuring quick and direct personal contact with
the citizen concerned (telephone call or informal meeting) and
using communication skills such as listening, summarizing, and
questioning from an open, unbiased approach and certain conflict
management techniques.

The results—measured by the percentage of initiated internal
review procedures that were cancelled after informal approach was
applied—are very positive

Austria, Romania

Austria:

- formal objection procedure was almost completely
removed from the Austrian administrative system
of adjudication, new administrative review procedures
conducted during court proceedings

- potential importance of the possibility of the administrative
authority to voluntarily amend, change, or retract the
contested decision in light of objections against it

Romania:

- The new civil procedural code 2012 - pretrial session to
inform the parties about the possibilities of mediation
and recommend its use; court proceedings are only
allowed to continue if parties have refused mediation;
unconstitutional 2014

- A specific legislative act on mediation 2006

Germany

. The extensive abolishment of the objection procedure by the
German Lander

. A variety of informal actions by administrative authorities to avoid
unnecessary procedures before the administrative courts.

. invite affected parties to make use of the right of petition to open
informal communications on the contested decision.

. EU Mediation Directive - Act to Promote Mediation and Other
Methods of Out-of court Dispute Resolution.

. administrative courts are allowed to propose the parties to resort to
mediation and suspend proceedings for as long as the mediations
last

. Guterichter, who is not competent to decide in the legal dispute
by judgment but can resort to mediation and all other possible
methods of dispute resolution

United Kingdom

. The policy on “Transforming Public Services” - to develop a range
of policies and services that will, as far as possible, help people to
avoid legal disputes in the first place and provide tailored solutions
where they cannot

. Pre-Action Protocol for Judicial Review: the disputants should
consider whether some form of ADR would be more suitable than
litigation and, if so, endeavor to agree which form to adopt. Both
parties may be required by the court to provide evidence that
alternative means of resolving their dispute were considered for



litigation should be a last resort and claims should not be issued
prematurely when a settlement is still actively being explored.
Parties are warned that if the protocol is not followed, the court
must have regard to such conduct when determining costs.

. However, the obligation that judicial review must be filed promptly
and, in any event, not later than 3 months after the grounds to
make the claim first arose and furthermore states that no one shall
be forced to use ADR

Albanian CAP

. Article 69 Reconciliation of parties

. During the entire conduct of an administrative procedure

. opposing parties

. shall try to reconcile the parties in the procedure

. if allowed by the nature of the case.

. in written form - signed by the parties becomes fully powerful.

. the same effect with that of the administrative act

. The competent public organ shall not accept the reconciliation
between the parties in the procedure, if the reconciliation is to the
detriment of the public interests or lawful interests of other natural
persons or legal entities.




Assessing specific legislations toward the CAP

Document 1: General methodology for law assessment vis-a-vis
the CAP (Advanced/Confirmed), by Mr Timothée PARIS

Drafting anew law?

Modifying existing
legislative provisions?

Do not forget the Code of administrative procedures!!!

The four non-escapable steps to assess a specific legislation to the
code of administrative procedures

In principle, you should avoid as much as possible inserting provisions on
administrative procedures into specific legislations

The CAP is the general law on administrative procedures. It will be
applicable unless otherwise specified by specific legislations. In addition,
the CAP contains all necessary provisions to organize administrative
procedures Therefore, on principle you should avoid inserting rules on
administrative procedures into specific legislations.

In other word, the CAP makes your life easier...

If the specific legislation thus does not contain procedural rules, it
may be useful for the future non-lawyer reader of the law to insert a
general reference to the CAP (for example in the first articles) “general
provisions”). For example: “the present law shall be applied in accordance
with the code of administrative procedures”. Easy, isn't it?

Five general recommendations to avoid conflicts or overlaps If you intend
toinsert or maintain procedural rules in specific legislations




Recommendation 1: make sure that derogations to the general
procedural rules are permitted by the CAP

For example, the CAP enables laws to set out time limits, to specify other
forms of procedure than enacted by the Code, to derogate from the
principle that administrative procedures are free of charge, to forbid the
extension of time limits ...

But the CAP does not enable specific legislations, for example, to set out
other exemptions to the right to be heard than the ones provided for by
its article 89.

Recommendation 2: always bear in mind that specific
procedural rules shall respect the principles of necessity and de-
bureaucratization.

Those principles are set out as general non-derogable principles
by articles 11 and 18 of the CAP. They are also generally admitted as
fundamental principles in international law. They shall raise the following
questions:

Is there a true necessity to set out specific rules (why not stick to the
general rule)?

Are those new rules opportune?

Aren't they creating a special burden for citizens/companies?

Can you justify on objective grounds the differences between the specific
rule and the general rule?

Recommendation 3: the law will be read and applied by non-legal
persons, so be as clear and precise as possible and make cross-
references to the CAP.

Do not hesitate to write expressly, when applicable “in accordance with
article x/chapter Y of the CAP"; “by derogation to article x/chapter of the
CAP" ...)in each article...

This will also help the administrative judge interpret the provisions in the
exact meaning you intended.

Recommendation 4 : if they don’t already exist, do not forget to
insert provisions specifying which public organs are competent
to take the administrative decisions and therefore to conduct the
procedure and to answer to the citizens.

Reminder: as set out by article 23 of the CAP any administrative organ
has the duty to verify its competence before its competence.

Recommendation 5: bearin mind that, in the code of administrative
procedure, any action or non-action (silence) of the administration
may give birth to an administrative decision... therefore always
think about the procedural consequences of any provision...

Be sure you want the CAP to be applicable when describing the powers
of an administrative body/person without setting out specific procedural
rules.

Specify the consequences of the failure of the administration to notify
an administrative decision in the time set out limits in accordance with
article 97 of the CAP.




Specific topics or questions to be taken care of:
General principles

H " 1. Does the nature of or the domain
& covered by the specific legislation require

/ that the administrative proceedings shall
be conducted in another language than
Albanian language? Is so, the legislation
shall mention it explicitly. See CAP article
20.

2. Does the procedure set out by the
specific legislation fully ensure the principle
of data protection? Be careful, especially, to
the duration of conservation of data.

General provisions on the administrative proceedings

3. Does the nature of or the domain covered by the specific legislation
require setting out an obligation for the administrative body to initiate
the administrative procedure? If so, the legislation should explicitly
mention it. See article 41 of the CAP.

4. Make sure that the specific legislation does not impair the provisions
of the CAP (article 44) requesting administrative bodies to notify the
parties in writing for the correction of faults in their requests (non-
derogable provision of the CAP).

Rights of parties during administrative procedures
5. Does the nature of or the domain covered by the specific legislation

require a limitation of the right of parties to inspect the files? If so, specify
those limitations, which must be adequate and proportionate.

6. Be aware that the CAP does not authorize any restriction to the right of
parties to submit opinions or evidences during the procedure.

Time limits for the parties

7. Does the specific law or sub-legal act set out
the time limits for the parties to perform the
procedural actions? They should in principle do
so according to article 53 of the CAP.

8. If needed, the specific law or sub-legal act
shall also specify whether the procedural
time limits may be extended (without any
specification, no extension will be possible).

9. If needed, the specific law shall also explicitly
specify if the reinstatement of time limits
is excluded (Without any specification, the
reinstatement will be possible).

10. Be aware that the rules for the calculation of time limits are set out by
the CAP (and no derogation is permitted).

Requests and submissions

11. Does the nature of or the domain covered by the specific legislation
require setting out a specific form for the request, (apart from writing or
verbally)? If so, specify it. See article 58 of the CAP.

12. Be aware that the procedural rules for the submission of requests,
as well as for registration and certification of requests, correction of
inaccuracies in requests and for the right to complete or amend a request
are set out by the CAP and no derogation is permitted.

13. Be aware that One-stop-shop service points, when they have been
created, are fully substituted to the competent administrative body (ies)
towards the interested persons in the administrative procedures.



Administrative investigation and burden of proof
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Right to be heard
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16. The right to be heard in the administrative proceedings is an almost
absolute right: specific legislations may specify derogations to this right,

as mentioned in article 89 of the CAP, but those derogations must be
fully reasoned, adequate and proportionate.

14. Be aware that the CAP does no authorize any
exception to the obligation of the competent
administrative body to ex officio investigate all
facts and circumstances for the resolution of
the case.

15. Be aware that the rules for the burden of
proof, especially in case of discrimination, are
set out by the CAP. No derogation is permitted.
See article 82 of the CAP.

17. Specific legislations or by-laws may set out the time limits for the
exercise of the right to be heard. See article 87 of CAP.

Conclusion of the proceedings
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18. Should the special law set out a
time limit to conclude the procedure
different from 60 days? If yes, are
those time limits adequate and
proportionate? Do they enable the
administration to make a correct
assessment of the requests? See CAP
articles 90 and 91.

19. Does the nature or the domain
of the special law require forbidding
extension of time limits? If nothing
is specified, one extension will be
possible under article 92 of the CAP.
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20. Does the nature or the domain of the special law require the
application of the silent-consent rule? If yes, it must specify it explicitly.
See article 97 of the CAP. If nothing is specified, the silence is, in principle,
not permitted. Nonetheless, failure for the administration to answer shall
lead to the denial of the request.

Administrative acts

21. Bear in mind that special laws may not differ from the CAP on the
conditions requested for the reasoning of the act and, in most cases, on
the conditions requested for the form of the act. See article 98 to 101 of
the CAP.

22. Only in exceptional circumstances and provided that the derogation
is adequate, proportionate and justified, special laws may set out another
form than written, electronically or verbal, or may specify that the act will
not contain the signature, written name and surname of the responsible
official, or the head and secretary of the collegial body.



Entry into force of administrative acts

23. The conditions and modality for the entry into force of administrative
acts are set out by the CAP. Special laws may not derogate.

24. If needed, special laws shall nonetheless provide the modality of
publication of administrative acts.

Legality, invalidity, correction, annulment and repeal of administrative
acts

25. Conditions for legality, invalidity, correction, annulment and repeal
of administrative acts are set out by the CAP. Special legislations should
therefore avoid mentioning those conditions.

Administrative contracts

26. Does the nature or the domain of the special law require that the
contractual form shall be prohibited? In that case, it should be explicitly
mentioned. See article 119 of the CAP.

Administrative appeal

27.- Does the nature or the domain of the special law require that
administrative appeals should be excluded? If so, the special law must
mention it explicitly. If not, an administrative appeal will be possible, as
provided by article 130 of the CAP.

28.- Note that the content, time limits, effects and conditions of
admissibility of administrative appeal are set out by the CAP. Derogations
are not permitted.

29.- Does the topic of the special law require that the administrative
appeal should be brought before a specific organ (other than the one
which issued the decision or the superior organ)? Then the special law
shall specify it expressly. Be sure that that specific organs meets with the
principle of impartiality!

Notification

30. The special law may require specific ways of notification. If not, the
public organ will be free to decide the appropriate way, in accordance
with the ways and means specified by the code. See article 147 and
following of the CAP.

Together we are better!

Drafting a new law as well as modifying or assessing an existing law is a
team work. All the consultations that are done, for example from the line
ministries to the prime minister's administration, or between different
ministerial departments have only one goal eventually: make the best
possible law for the citizens. So, if you have questions, doubts, difficulties
(...) with the code: raise questions to the competent ministerial
department using the provisions of the decision on cooperation between
public administrations!!



Document 1: Example of administrative decision
form.

Important notice: these templates are examples which have
to be adapted depending on the situation, in respect of Law
N0.8503/1999 on the right of information on official documents;
the law No0.9880/2008 on electronic signature; The law
N0.9154/2003 on archives; and Internal regulations of institutions.

Code of administrative procedures -articles 98,99,131, 132

NAME OF THE COMPETENT PUBLIC BODY

NAME, SURNAME OF THE COMPETENT CIVIL SERVICE OFFICER IN
CHARGE OF THE MATTER (if appropriate, depending on the public body
policy on civil servant personalisation as there is no CAP obligation)
ADDRESS OF THE PUBLIC BODY (physical address , electronic address,
phone number)

REGISTERED NUMBER OF THE ex officio
INVESTIGATION /or of the REQUEST number xxxx
NAME(S), ADDRESSES OF THE PARTIES

DATE AND ADMINISTRATIVE DECISION NUMBER yyyyy
LEGAL BASE (law, by-law number(s) and date(s) , articles...)

ADMINISTRATIVE

REASONING PART:

BASED UPON THE FOLLOWING FACTUAL EVIDENCE EVALUATED
AFTER AN ADMINISTRATIVE EXAMINATION....

IN ACCORDANCE WITH THE PROVISIONS OF THE LAW(s), BY-
LAW(s) number(s) , date of the law(s), by-law(s), articles.. THAT ARE
APPLICABLE TO THIS CASE

DISPOSITION PART:
THE (name of the competent public body represented by the Director

General of the ministry /head of a collegial body ...) HAS DECIDED THE
FOLLOWING:

-the housing permit requested by Mr y , Mrs x under number xxxx has
been refused; a disciplinary warning has been pronounced against

environmental permit number...is withdrawn...

-this decision has entered into force on the day/month/year;

-YOU HAVE THE RIGHT TO APPEAL TO THE MINISTER of the ....
Department (physical, electronic addresses...) WITHIN 30 DAYS FROM
THE DAY WHEN THE CONCERNED PARTY HASRECEIVED NOTIFICATION
ON THE ISSUING OF THIS ADMINISTRATIVE DECISION.

| YOU WISH TO APPEAL AGAINST THIS DECISION, RECALL THIS
DECISION  NUMBER xxxxxx IN YOUR APPEAL SENT TO THE
RESPONSIBLE PUBLIC ORGAN OR COURT.YOU WILL HAVE TO EXPLAIN
THE CAUSES OF YOUR APPEAL.

SIGNATURE OF THE COMPETENT RESPONSIBLE OFFICIAL , ITS NAME,
SURNAME/ or THE HEAD OF THE COLLEGIAL BODY AND ITS SECRETARY
NAMES, SURNAMES

ADDRESS(es) OF THE PARTY(ies) (physical and electronic addresses,
phone number(s) )




Document 2: Access to file and right to be heard form
Code of administrative procedures -articles 45, 87

NAME OF THE COMPETENT PUBLIC BODY , PHYSICAL AND
ELECTRONIC ADDRESSES, PHONE NUMBER,OPENING TIME

NAME, SURNAME OF THE COMPETENT CIVIL SERVICE OFFICER IN
CHARGE OF THE MATTER(if appropriate, depending on the public body
policy on civil servant personalisation as there is no CAP obligation)
NUMBER OF THE ex officio ADMINISTRATIVE INVESTIGATION / or of
the REQUEST number xxxx.

DATE

M,MRS (name, surname of the party, individual , or natural person
representative), THE ( name of the competent public body) IS
EXPECTED TO DECIDE UPON, [BEFORE deadline (60 days after the
date of the full submission of the request which has occurred on

the day/month/year )/ in general there is no compulsory deadline in
case of ex officio administrative investigation], ON AN ex officio
ADMINISTRATIVE INVESTIGATION number xxxx /oron YOUR
REQUEST number xxxx IN THE FOLLOWING WAY ( request total or
partial rejection, ex officio sanction, permit withdrawal...) BASED UPON
THE FOLLOWING EVIDENCE..... MOTIVATED ON..... IN ACCORDANCE
WITH THE PROVISIONS OF THE LAW number, date of the law, articles...

ACCORDING TO ARTICLE 87 OF THE CODE OF ADMINISTRATIVE
PROCEDURES YOU HAVE THE RIGHT TO INSPECT THE FILES AT THE
OFFICE OF name of the competent public body, physical address ,
electronic address, phone number , opening time BEFORE a time
limit(set a time limit before the above 60 days deadline; see “reasonable
time limit" referred to in article 53.2) AND YOU HAVE THE RIGHT

TO BE HEARD THAT YOU MAY EXERCICE IN CALLING THE OFFICE

OF name of the competent public body, physical address , electronic
address, phone number, opening time... BEFORE a time limit(same

time limit) . YOU MAY SUBMIT YOUR WRITTEN COMMENTS WITHIN
THE SAME TIME LIMIT.

PLEASE RECALL THE NUMBER xxxxxx IN YOUR ANSWER SENT TO THE
ABOVE COMPETENT PUBLIC BODY.

SIGNATURE OF THE COMPETENT CIVIL SERVICE OFFICER IN CHARGE
OF THE MATTER

ADDRESS OF THE PARTY (ies) (physical address(es), electronic
address(es), phone number(s))

Document 3: Additional document form

Code of administrative procedures -article 78

NAME OF THE COMPETENT PUBLIC BODY

NAME, SURNAME OF THE COMPETENT CIVIL SERVICE OFFICER IN
CHARGE OF THE MATTER(if appropriate, depending on the public body
policy on civil servant personalisation as there is no CAP obligation)
ADDRESS OF THE PUBLIC BODY (physical address , electronic address,
phone number)

NUMBER OF THE REQUEST xxxx

REQUEST CERTIFICATION DATE

M.MRS (name, surname of the author of the request, individual

, or natural person representative), IN ORDER TO CONDUCT THE
ADMINISTRATIVE EXAMINATION OF YOUR REQUEST , THE (name of
the competent public body) NEEDS THE FOLLOWING NECESSARY
ELEMENTS/DOCUMENTS :



I KINDLY ASK YOU TO SEND THESE ELEMENTS BEFORE date of the
time limit RECALLING THE NUMBER OF YOUR REQUEST xxxx. YOUR
REQUEST WILL BE EXAMINED WITHIN 60 (in case the special law
has not specified any other time limit) DAYS FROM THE DATE OF THE
FULL COMPLETION OF YOUR REQUEST (article 97).

SIGNATURE OF THE COMPETENT CIVIL SERVICE OFFICER IN CHARGE
OF THE MATTER

ADDRESS OF THE AUTHOR OF THE REQUEST (physical address ,
electronic address, phone number)
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